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"International humanitarian law in armed conflicts
is a compromise between military and
humanitarian requirements. Its rules comply with
both military necessity and the dictates of
humanity" (Fleck (ed.) The Handbook of
Humanitarian Law in Armed Conflicts 32 (1995);
(P29 — 1%79)
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"Rule 1: The parties to the conflict must at all
times  distinguish  between civilians and
combatants. Attacks may only be directed against
combatants. Attacks must not be directed against
civilians.
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Rule 6: Civilians are protected against attack
unless and for such time as they take a direct part
in hostilities.

Rule 7: The parties to the conflict must at all
times distinguish between civilian objects and
military objectives. Attacks may only be directed
against military objectives. Attacks must not be
directed against civilian objects" (J. Henckaerts
and L. Doswald-Beck, Customary International
Humanitarian Law p. 3, 19, 25 (Vol. 1, 2005) 171%
- Henckaerts and Doswald-Beck).
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"By universal agreement and practice, the law of
war draws a distinction between the armed forces
and the peaceful population of belligerent nations
and also between those who are lawful and
unlawful combatants. Lawful combatants are
subject to capture and detention as prisoners of
war by opposing military forces. Unlawful
combatant are likewise subject to capture and
detention, but in addition they are subject to trial
and punishment by military tribunals for acts
which render their belligerency unlawful" (Ex
Parte Quirin 317 U.S. 1, 30 (1942); 03 XM
Hamdi v. Rumsfeld, 542 U.S. 507 (2004)).
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"states must never make civilians the object of
attack" (p. 257).
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"The civilian population as such, as well as
individual civilians, shall not be the object of
attack".
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"Civilians shall enjoy the protection afforded by
this section, unless and for such time as they take
a direct part in hostilities".
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"[T]aking no active part in the hostilities".
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"What are the consequences if civilians do
engage in combat?... Such persons do not lose
their legal status as civilians... However, for
factual reasons they may not be able to claim the
protection guaranteed to civilians, since anyone
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performing hostile acts may also be opposed, but
in the case of civilians, only for so long as they
take part directly in hostilities" (p. 211, para. 501).

10177 2930 YW 7737102 1°°1% 7277 1172

"Civilians are not permitted to take direct part in
hostilities and are immune from attack. If they
take a direct part in hostilities they forfeit this
immunity" (Model Manual on the Law of Armed
Conflict for Armed Forces, para. 610, p. 34
(1999)).
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"Hostile acts should be understood to be acts
which by their nature and purpose are intended to
cause actual harm to the personnel and
equipment of the armed forces" (Y. Sandoz et. al
Commentary on the Additional Protocols 618
(1987)).
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"It seems that the word 'hostilities' covers not only
the time that the civilian actually makes use of a
weapon, but also, for example, the time that he is
carrying it, as well as situations in which he
undertakes hostile acts without using a weapon"
(p. 618-619).
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Humanitarian Law, Report Prepared by the International Committee of the

Red Cross (2003); Direct Participation in Hostilities Under International

:7> Doswald Beck-1 Henckaerts 11°°% p3%¥2 .(Humanitarian Law (2004)

"It is fair to conclude... that a clear and uniform
definition of direct participation in hostilities has
not been developed in state practice"

.(23 'y ,00)
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"Undoubtedly there is room here for some margin
of judgment: to restrict this concept to combat and
active military operations would be too narrow,
while extending it to the entire war effort would be
too broad, as in modern warfare the whole
population participates in the war effort to some
extent, albeit indirectly" (516 'n¥ ,00).
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"Civilians whose activities merely support the
adverse party's war or military effort or otherwise
only indirectly participate in hostilities cannot on
these grounds alone be considered combatants.
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This is because indirect participation, such as
selling goods to one or more of the armed parties,
expressing sympathy for the cause of one of the
parties or, even more clearly, failing to act to
prevent an incursion by one of the armed parties,
does not involve acts of violence which pose an
immediate threat of actual harm to the adverse
party" (IACHR Third Report on Human Rights in
Columbia, par. 53, 56 (1999)).
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"The rationale behind the prohibition against
targeting a civilian who does not take a direct part
in hostilities, despite his possible (previous or
future) involvement in fighting, is linked to the
need to avoid Killing innocent civilians" (p. 421,
Mpn2a NIWwATan).
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"Gray areas should be interpreted liberally, i.e., in
favor of finding direct participation. One of the
seminal purposes of the law is to make possible a
clear distinction between civilians and
combatants. Suggesting that civilians retain their
immunity even when they are intricately involved
in a conflict is to engender disrespect for the law
by combatants endangered by their activities.
Moreover, a liberal approach creates an incentive
for civilians to remain as distant from the conflict
as possible — in doing so they can better avoid
being charged with participation in the conflict and
are less liable to being directly targeted" (Schmitt,
"Direct Participation in Hostilities and 21st
Century Armed Conflict", in H. Fischerr (ed.),
Crisis Management and Humanitarian Protection:
Festshrift Fur Dieter Fleck 505, 509 (2004): 1%71%

unw -).
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"Civilians who directly carry out a hostile act
against the adversary may be resisted by force. A
civilian who kills or takes prisoners, destroys
military equipment, or gathers information in the
area of operations may be made the object of
attack. The same applies to civilians who operate
a weapons system, supervise such operation, or
service such equipment. The transmission of
information concerning targets directly intended
for the use of a weapon is also considered as
taking part in hostilities. Furthermore, the logistics
of military operations are among the activities
prohibited to civilians... [N]Jot only direct and
personal involvement but also preparation for a
military operation and intention to take part
therein may suspend the immunity of a civilian. All
these activities, however, must be proved to be
directly related to hostilities or, in other words to
represent a direct threat to the enemy... However,
the term should not be understood too broadly.
Not every activity carried out within a state at war
is a hostile act. Employment in the armaments
industry for example, does not mean, that civilian
workers are  necessarily  participating in
hostilities... Since, on the other hand, factories of
this industry usually constitute lawful military
objectives that may be attacked, the normal rules
governing the assessment of possible collateral
damage to civilians must be observed" (p. 232,
para. 517, 518 ,p79).
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"[1]f a belligerent were allowed to fire at enemy
civilians simply suspected of somehow planning
or conspiring to plan military attacks, or of having
planned or directed hostile actions, the basic
foundations of international humanitarian law
would be seriously undermined. The basic
distinction between civilians and combatants
would be called into question and the whole body
of law relating to armed conflict would eventually
be eroded" (p. 421).
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:Henckaerts and Doswald-Beck

"[W]hen there is a situation of doubt, a careful
assessment has to be made under the conditions
and restraints governing a particular situation as
to whether there are sufficient indications to
warrant an attack. One cannot automatically
attack anyone who might appear dubious” (p. 24).
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"[T]lhe use of lethal force would be rendered
disproportionate if the authorities failed, whether
deliberately or through lack of proper care, to take
steps which would have avoided the deprivation
of life of the suspects without putting the lives of
others at risk" (p. 148, para. 235).
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"The principle of proportionality, even if finding no
specific mention, is reflected in many provisions
of Additional Protocol | to the Geneva
Conventions of 1949. Thus even a legitimate
target may not be attacked if the collateral civilian
casualties would be disproportionate to the
specific military gain from the attack” (p. 587).
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"[R]egardless of the seriousness of certain
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certain crimes, the power of the state is not
unlimited, nor may the state resort to any means
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