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LDV NNINND HOY

MWD T ONNND_O22NNN DI 1°90 NN MIYLY DMIIDN NN YD ,PPON TID

DY PNVLIN MINID DY NPDLPAN NVIDYD TN ,¥I12D NLYI DMIND TRINND 20N

DNV ,DINK DXNMINY DMWY 19D NN D) ,NTY DY IYNND D D120 NDNXY IR
JINVYIAN MMD DY MDOLPIAN NVIOY PN, TPINND D120 DY MWD NYD NN MySHan
NPNX I NONYY N2IVNN NN 1PV, 0NN NT XYND DIDND TNY PR 0PN Do

YD MPY PVINDA

MTY NYN DIRYDY PPN I NIANNT PIDY) DN DRV MY 1D ON DN N
NYTN NN 292 THY GX DN MTOINN XYNN IYRD ,0NINN DXINMYN 7Y NaANINA
D2 PXNA DPPNNY NS DY NTN 292 DX YTHY NIN DIRYNY NPIM) ,NDOP 91 HY
DXNYND AUN T NANN NNDNA NOX DIRWY 12)D 9702 NN GX ODIN,21N ,8.7.03
DIV NOTIPN NOYTIND ¥, HDO5Y N D IMYN NINNA NINNNL OWNNY DINKN

ST 792 7P O L,NINPA P DMOR DNMNI JD DY ,09195 NPIDM NINDN NANN

,DXIMYN THIYL NI ,NPNYN RYN DY NPYW NIOVN N PRY MIYLY WITI XD 10 1D
SNAYY NPTH LVITD TN LOYN DY THYN DD Y DD MYIIN NAYY NND MY
YIATY XD ,NVNYN RYND NPOLINDT PR IT NIRYOY INRND DIIN T ITHY NYaAPN NN

A N2V NNON YN

NNSN ,NANIND T NANN PIDYN N2 ,XI10N P92 NTHY JIDY NPNDY YT DIVI
DOIND-PIAN VAVYNN DY OMIDIN DMIMIND I9DND D) NND2 ONMNNY N
N30 YYD MWN W NYN DMANNY 1OV 1T NPNYL PNTD D1VINYIN
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IMNINT-1220 VAVNN HY IMNNI PIIN DY .2 999

-Pan LAY MY NYNN DTN ,NDOP NN DY) DIMYN DY DIMNYL ©DDIAa
NYLY OIMYN DD T NN .DNNMY THYPYN-TN ,NNIA,NNTO NNN XIN MDIND
=TNY DYNN2 DXNOX DY DNPPY ,NPVAYN NPIMNLVP DV (TN IN) 1P1PPY MNINIA

29 MNY HY DOYIANA PITIAY NPNYI MINYNNI NPNDN NN NN HD52) ,09VNwun

MIIND-PAN LIVNAY NNNDN IPT DY MINNN DY DOIANNN PIIYN )T DI, NNT DY T
72197 MIND-PAN VIYNN DY POINY IMNND DN MNHN 190N PINY 1N

NHNDN NTHI) NNNONNN - MOVIRNP NVIYN NNON YW HMINY-1an Vauny N
DXIPNHM DY DOYNINNDN MYOM DWPRY NANNd (GNPHnn Lownd NMTa

NTO NN ITHN PR ,TIAD .(PAIYN 290, TNIPY IN TPNTIPI) NOPVIVH MONMNN
NMILIY MPIAP DY G2 KON TN PRINN DY NHDID MR TINN NNMI WX NTNN)
; DIMD G OXNYD) O»PON , 02990 ,0°9°DWN DMTON DY DD MNP

DINY MIND-PIAN VAVNN DY PINNIPN — DITIND MNPN ¥ ININD-1IN VIVNY .2
PMMPN YN T2 (Municipal Law) Y9IND VOWN DY PMNPHNN NPVYN 1OYHON
-Pan VAYNNY N ,NPPO NPXPN Y95 T2 DN NIMIND VIVN NVIY HYW DMIPIYN
-2 00 GNYNIND-PA NNHNX OOTIND DMVAYHN MNPN YNNI PN IDIND
2N ;VAYN NI DY MYION ;7MIAIN-NMIA MPTH HY D1VIYHD NINIPY ;IDMIND

S TITIPY VDY WIOXTND DXWUNN WP MY IWPNL .0 TN

NN DY DN MNIND-PAN VAVYNIAY NTAIVN MDYNA VOYNND PN — JON/T
TARY POWYND NI ,TOVN .DIONHD DMVIYN MNMPNI VRYD DPPVPI
DINNNDY MINYAY INDID NIN MNIND-)AN VIVNT DY TN DXNWNN DIIMINNDN
MNOXNY 090N #NPYPNY TONA TN XDAY MPTH DY PAN TIT HNSY

.D»NN DY MNYNN

MMPND 0N G DOVNYN DONIND DINNDIV DY OPMYIDN - PIY7
555 Y 19PN NN MPND 1 TPVIPNP NPTH DY NN NP2 N ,0MVIVYN

:YIMINA MY XYY ON»NRN  Brownlie T7m9nn ¥ 12T Nt IWpna 09 NPy

“Decisions of national courts. Article 38(I1)(d) of the Statute of the

International Court [of Justice] is not confined to international decisions
and the decisions of national tribunals have evidential value. Some

decisions provide indirect evidence of the practice of the state of the forum

.22
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on the question involved; others involve a free investigation of the point of
law and considerations of available sources, and may result in a careful

exposition of the law.” [.naDN NWHTNN]

I. Brownlie Principles of Public International Law (5th ed., 1998), 23

N2 HY MOLONN YAIND MND XD NXAND NOOP NONID 1N NYT AN N, DN
PNNYY PIPND (7710920 NN DXIYIND NNN,A7IIND DONY) DMNIND LIYN

,ONANND 65-64 DXPYD ,DIMYN MYL NX YaAPY NYP ,NON DMIT ypI Yy
L)

MIIINT-AN LOVND DIVTN DAY NMIMAY DINIAD DPN ININ TIAD2 , 0NN
MTOI MIND-PAN VAVYND .TAD)N VIVNN N NONT IIPH VOVYN NI PIMN)
NDY TPNIND-)AN NPV OMIND DD IWNR MNNIND DY NPTIND DY YWD

SDMNNTN-D91 DINNI

DMV MY DMWY OXTNIVNAY ¥ 017 DIRVYNA PMIND-PIAN VIVNI - PYSY;T
1729 0NN ININT-PIAN VIYNN DY DI TMDNNY Y21 ININD DN MIDAN
-12N VAVYN 1D YN D) XN ,ODINY 50N SN IDIN INMMNAD NI LIV
2NN IN DY TPIZN DY DTHY IN NN ,NYTY NYIIN MIWN DN 1N NI IDIND
NNT YIANY VN ANV DYTY NN TMDN DA DY TIMDN DD D DN PV

MNND-PIAN VAVNN YD ,IYAIPA PNIND-PAN VIVNN DY 11902 Shaw TMONN
ST NNIYLY NNIYV NS NPYTIND YYD INNN

“The range of theories and approaches to international law testifies both to
the importance of the subject and the inherent difficulties it faces.
International law is clearly much more than a simple set of rules. It is a
culture in the broadest sense in that it constitutes a method of

communicating claims, counter-claims, expectations and anticipations as

well as providing a framework for assessing and prioritising such

demands.” [.no0N NWXTNN]
M. N. Shaw, International Law (4th ed., Cambridge, 1997) 53.

PV, 1PYI0 NN T INNIN INNDND 290N SVIN NIN IIND-12aN VOUNN 219D .)
,7NYT 22NN MNIND-PA XM DY WD YL TN DY IR IIT PI9 WIT D 12m
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MIND-PA DININP WA DN DD 7PNONN TN TPLINS-INNDN MINONNI
SY DYTHINN DIDIVINRND IV TNND TYIND 1NN XYN 21NN NPONIVPN MONYA
DY TY PYOIV WNIN DT PR NYN DNYLN . TPNIND-PIAN NP DNVN OIPNYN
IND DY MIYY I99NY DTV §IN ) PTOND NYPNN MNIND-PAN VIVNINIY NPNID
70NN IWN DINV) DIV 0D NN NT PN ,NNITA DNDIYN 0PN 9T0 DY NNWNID DY
95 DOWNN NAYNY MOLINS-IND MNONHD DY INSIN NI DY DMPN PVIVNN
AN D97 DXVWTN DY WD 1PN I DIV TN (ToN 1NN DINYYY) DIV MY
INNNN MDIND-PAN VAVYNN N2 MINK NPNIND-P2 NPND O) MNP , TN , 00N
NMINK DNV NN DY ,5UND D 9970 2NT DINXNP NP TIN 99NN 18pa
VNN DNV WY N9 TRY )IYNXIN MIAPN MIND-PIN Y2090 P10 7 DY nnpnd
NNNONND MMIND-PAN NIVN OY MTTHINNNN NMND GN D, ANIT INNPNY DINNINRNDN

29NDN AXPA PINKRD WY1

PONDN NN MNPT BIVI9Y 1919 139N IIIND-122N VOWNN ,DIVIIN-NY DIINNA .1
MO XY NV NPLAVYN NMNYIAY DN TUX ,0”D05 NMINIPY DY DNYIPI

AN P2 PIVHNN) MDIND-PIAN VIYNN DY TION IINIPYN THR ,NOINTH OV 7D
1192H1) NI9NY N PIPOYN .TPNRXYN NNNN PNIPPY XIN (MTMNXNDD MNIND NOMNI
INDIY N OYMI ITYNA ,NNT DY TN .TPNIND-PIAN NDNPN 27P2 DXOOMN
IMNN AN PITHI PTIND MIND-PAN VAYNN YTMIN DIVPNN ,DXIONN DOVIVN

01N 1902 DN NIMY M) MNMPY ,NT 7DD 1P DY 11T

D702 ,NPN AWN IYOIND 1VTIN — NN AYINH YW MIMINY — a0 VaVNY .n
TMIVOND INNVONI NHMPY TO1 NIRVIAND N PNIND-PIAN LVIYND TN NI

NPTN YD NIN INY 2NN, T .AMY MPTH DY NMY NININIZINY ,PINIVID NNINIY
DTN YN MINN DY NNV NYAPI TUNR) NNN NNIND DORNNA DIVAD NIINND XN N
NNMINI NN XN NI (MIDRD JMIND T NPNX TWNR) /2 DPTHY TIva (0N T8 NI /N
Y2 M29N P02 DY NNNN XY DX NXXIAND 1M NN NONTI .NNMINN-NNIN
VNN NNONI AMDNMNN MNIND-PIN VIVYNI DY MNMP N XY PN MDY
IND NINN ; 1907 MHIWN PPN IR MNNKY DXNIDIN DIIIN) MNY NPVIIYT NINN
TNINNXD GONN NYRIN 2IPIVINDM ;PN TIDID NYA MIIN Y0 DY NNND 1954 Mmvn
NYNIN DIPIVINOM ; 1998 NIVN MDIND-1AN Y5970 PN M2 NPIN ;5 1977 1IvN Ny
NI NI YN ,N27 NN (1999 MHIWN MIAIN YD) DY NN T2T2 IND NININD
YD MNOYNN 1N PRY DIPN O),MYTN DN NND DININY MPTH DY MINT DY
ND OVIND INOXIVID ¥ NT DM2T 2NN 1D 12 .ANIPY 2N MDIND-PA DININNP
VIAYNI DIDAPN DMVAVN DMVYNI TN INY 1INMY DI 721 T2 TN 501N

JMIND-PAN

79,792 19182 DMINNN DINWYYA NNANM NN OMIND-PIAN VAYNRN D TIYY PN PN .24
DYIT0N YIPY ,INY D227 DMWY DRPNY DY SN NP 0237 DIRWY P2IN NIN DPNIY
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TVNDY DMNINA PINANND NI DY .PTON NIN DNIN DNWN DIRYNA 1N DOONN
NOD 295890 NWNA MMINT-PPAN DOYNN HY INPNN 13 A8NY NNR XY 0NN 9¥Y
J391Y9-RY IN D00 1PN, Nmmy

-PaN VAYNI DXPHN DM DY MINI NIV NN DINNA POIWN ININT-PIN VOWNN
MMM NYa D) NV OPY NIDY 12T D09 MNININN NPYIL DOIMONNND IDIND
T NPRY NHDNA NYION MNYOLN NPNON KV POIPNPN

S0 TH MO WINYY” DY RYIID NNY DNMNI N1 P9 DY wpa DY

.25
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9990 7330 1193 VIV

A P9

M55 1)

PHNNY TPRYI DXODMNIV YT DY NIPNINM NPTNI YD IWHINY N2NN DIV D IMYN
NTOYN ,DINYN 1PN DD 2N NIN YWY DYNNHNI WY TIN PN TN DT
,DINMIYN DOV T ,(AN¥N DIV LYND IN) A¥N DIV .AOND SUNY NOVM ,LIVND
71T PY NIV MIVHNY DVDNIV TN DONIAN DWSHN VIPIY NPTNHY DN

.DNMY DPRY DXNITNA

-9y NN NPPOPION NPNAN TN PDINI-PIAN PTN NPNAN 1 ,TID> NHNWN N MYL
TR

MPTN P NNNDHN IPOY DMPORIPN NNNYNN SPT  NNTIPN NNIANN INDNY 19D
NN OPTONN OPTN NION — jus ad bellum -7 : OMIPOY DOWYNI MY ¥ NONX DT
OOOT DNMIN — jus in bello — NN ;"7NNDNY INIOT? NPPIN IN ,NIDT VIDOWN NPPIN
1Y DMON DN TN ,NT NN DT OMOHYN NON DIYNI NIV .NNNDNN DI NN DXPTONN
WP NOD MV 19IND NNNDND DYTINN MDY IR OPNND jus in bello -N DT ;132

AND DN, TPPIN NN NNNDKA NNYNSN DXNY NHBNDNI NNAY TN NN NYNYY

92YN DNNDNN OPT AR DNIND THIMIND-PIAN DDONPN DY INY 0PIV NNPON
MNIN DI MNTN DY MHNDND MM MNIN PTHINT 55 19N MPTH P2 DXONY
Y NPV MPIZNNA PPN VPN ,IN YXAD J9IN NIV

702 NYINDA NPOIWN DD NINN ND TY NYIN KD ,NIN NPVINS MPIVNN NIND
IMNM NONRN ITY NN NIV DNIN T VIPID JNNY NINDN OYNNIN NN NPTONMN
NNN 90 MPOWN ,NMY NNN 12 -5 1WaN ,INT DIPHNI .NTHOY MDY NNHoNa
MIINN DY MPPVNM LTI , DI ,DXDIVH MPVN) NIV HY DNDN LPIONI
MYNYN .NNOND PO NTHRYNL ,DNISYNI ,MPPNI NI NIPY MAIN MNNI
NYOINON YD HY ITIOM YANND DIND MIND-PIAN LIVYNI NNONN NOY NN 2T
PISY MINN WX 270N ORI DONTY ,MPTH X N N0 Hva MIva
NININON T8 ,NNAY ,NNN NI, MYITY POIND-PAN NIV DY DTN NNANP
NNY WX NYPN NYTNN MINOSND NOPY ,DMVAVH NININS D) ;71700 DMYNINND

TININND DY

OYTNIN DIYNNINN DN PIN NIN OYNNIN DN YO 1PONVY I, NNIRND MIND
DXOINY 195 ,DXODNIV YT DY NOPMNT NNTH DY MY D TYN ,0PPINN
AUNN 2 PRY IPY PO RONINX ,MYYD DIMYD

.26
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S5Y MPVIAVN NPIDNN DI PIMINT-PAN VOV YNNI 2972 ,01D PR ,D712T DY DNINND
,MPIPNNN .DXVDMNIV THID ININ M DYINY TOIRYI NPTH AN NONRYN YD wHn
THO MAND ONAN MO DOYIND NPTNRD AN NN NONVA MTPHNN ,MN»PY DIPN
NN DTN NI DY TI2 N0 DX NIOW MO NYYON NIMM DRI,V )NIN

MO YIDY DY TDIND ,DIND NDNND (4)2 PYD DR DWMY TN IV NPNNN AT
NINN NPTH TN MDA YIDY 1IN ,NNN ,D7IND NDNNY 51 PYo XY, MOTH P2
Oy ,("armed attack") "DWIAN NOPNN” 29N TPNIXY NNN NMIVNY NMNDI NYIN

Y90 NN DN DIMNY

Y91 TIION ,DOVDINIV TN INIAN M DYIND NPTNRD NN N NORYN Y
: DYTNIDN DY ,NINNX NPTNH S NN

SMIND 51 o0 AMYNYNI ,7AVINN NapNn” 713 AYIY MHI0N NIPHN YUND
NV NIPN2 DY MY 19 D000V THD INAY MO DPYanY N»MY M
SINNR NI THI NN NI DIYany

N jus ad bellum -1 NPNND NIWN "IVIDN NOPNNY DY NNPP NYap ,Nwynd
0NN 2995 NI MMWYNIN YVINIWN DY NPT

NAPNNI MNIY 1M ONN NORYA NP 1D DY NTPNRNN OTMZNN PA NPINNN
VDY NPYTSNN PNVINN NAPNNY NIN Y DY AWINY M1 ¥ - /IYINn NIpNn” NIV
NPHN GO DOWNTN , 0917 DN /AN 119D AN DXPNNNN W 1INNY NNND MO
NIV NN P10 MIANT NIV MOPNN D DIIDN DHT 1PN ,NNT DY .INY M)

2INT .51 PYD TNND PVINN NAPNNY YT MDY

James Rowles, Military Responses to Terrorism: Substantive and Procedural

Constraints in International Law, 81 Proc. Am. Soc'y Int'l L. 314 (1987).

NAPNN” DY NIINDD D200 ONIND INNY 51 PYD DV 19PN IO [ PIN) 1Y IWPna
D P POV .OTMYNN DV D27 DNMVTI XYIN DD DN ,NPANY NNND MV /NWInn
PTN N2 VMV YIP L(ORIVIPN NIND 27NIN KW NNIMIN NNTI NI) NRINIP NYIA
NNNY MITN NN MNNY IIMNN XD 51 PYD ) DMWY VNV NN PTED IIND-PIN

SNIND-PIAN VAVNI NPNNY

"... for my part, I do not agree with a construction of the United Nations Charter
which would read Article 51 as if it were worded: "Nothing in the present

Charter shall impair the inherent right of individual or collective self-defence if,

.27

.28
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and only if, an armed attack occurs...". I do not agree that the terms or intent of

Article 51 eliminate the right of self-defence under customary international law,

or confine its entire scope to the express terms of Article 51."

Case Concerning Military and Paramilitary Activities in and against Nicaragua

(Merits) [1986] L.C.J. Rep. 14, 347-348.

MOIN DA Y NVONNN SV NANY VN NYTA PN DINN HAPNY VINVN)
51 PYO DX NONWYN PIYY XY TN ,PTN 102 292 DXDINY NPIYNNN DY NP98aDN
(2970 DYTA NN NOW NONY — TNISY NNND MDD NN N8NN

: POOYT 919N D) YIP ,NT PIy]

"There is a strong school of thought maintaining that Article 51 only highlights
one form of self-defence (namely response to an armed attack), and that it does
not negate other patterns of legitimate action in self defence vouchsafed by

customary international law."
Yoram Dinstein, Law, Aggression, and Self-Defense (3 ed., 2001) 167.

NN 12NN NIPEY IN2WN NIV NHNNDNN 1D DIV GR ¥ D PN MDD ININNI
MO Y022 TN 1PN Y ,07IND NMND 51 PYO SY NIINDD ND2H0N NNONN
: 719992 NITOIIN ITND INI NN NIANT NDIVY IWANND NINNY NNND NYVINNINN

"The upshot is that the Charter's use-of-force regime has all but collapsed. This

includes, most prominently, the restraints of the general rule banning use of
force among states, set out in Article 2(4). The same must be said, I argue here,
with respect to the supposed restraints of Article 51 limiting the use of force in

self-defense...".

M.J. Glennon “Military Action Against Terrorists Under International Law: The
Fog of Law: Self-Defense, Inherence, and Incoherence in Article 51 of the

United Nations Charter” 25 Harv. J. L. & Pub. Pol'y (2002) 539, 540, 557.

Y205 D1IINN 192 NPIYNN PN ,7AWINN NOPNN” NN NISDY Y3 ,NPN Y3
APNKY NN TINN INAY M PPN N3%TNN Y NMAT

.29

.30
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PTN OV NAPN NPPO DINA ,(Arend) TIINY (Beck) P2 DINONIN DOYP N PIYD
99,30 MIVIOM

"Legal scholars who have examined the jus ad bellum dimensions of the
terrorism question would appear to agree on at least four basic principles.

Virtually all recognize that: (1) if it has suffered an armed attack by terrorist

actors, a state is entitled to defend itself forcibly; (2) a victim state's forcible

self-defense measures should be timely; (3) a victim state's forcible self-
defense measures should be proportionate; and (4) a victim state's forcible
self-defense measures should be discriminate and taken against targets

responsible in some way for the armed attack".

Robert J. Beck and Anthony C. Arend, "Don’t Tread on Us": International
Law and Forcible State Responses to Terrorism, 12 Wis. I'l L. J. 153, 190
(1994).

JANY INAY NPT 2D NTRYN ,MPTH > Sy MINNN NPPOPION NN DI NN 1IN
P YY DDA TOYIN PWINVAAY N ,DOVDNIV T8N MIVIDN 9PN NN
D TYINY P2 DOYIP 1994 MHWN DINDNNI ONIY 19INI NOPNNY 1210 ,NON DVDINIV
YO0 TR MV OTN NNX TR TH-NOPN Y8 NN NYNIA ,60 -1 NNY YSNN IND

JINT . IPPNN MOPN IN DFTAPHD MMD MYSHN H95-77172, 170

Beck & Arend, supra, at 190

DND DYTH0 DAPNA ,NMNINKD DNV XMYNYN J9INA IDT) NONX D900 N
LIV HOIMIN HY ONPYYNI

DTN IMN OX NIRWN DY N RIOX YD 2080 PINY 19D DX TMINN P2 NPYNNN
NP NPOY ROX AT NMNDNN VDNV MIOYAY NANNA ONRIAX M DYaND
DONAN JIND )Y NPTH TIRY N NINYA

TH ONIAN NIDA N NPTND IMN DX NPIDHN DY OXTMDN P2 NYDINN 9002
NV NPIZNNN YOO .NINK NPTH DY NI NP9 NOID INDPN DN, )NIN
,MNTN P OXONM MDA YIDY DY TDIND ,O7IRND NONND (4)2 PYDA VI PN M

AINR MPTN SW 01991 171217I¥2 29YNNY NMPTH DY TDIND ,MNDIN PNIPYD

31
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, Y00V NIPND NPTNRD IMN OXN NN NN OXTMIDNNN D27 NPIYOYNIY NONRYN
NOPIN O8Y >0 NIPN RO NPIYNNND ,PITY .HINK NPT DY HNLYA PNIN 19N
NINN NPT DY MNAYHN NI9N NPPIN 22)D RON , DOV NIV T INIY N2 YINIWN

SINT T PYY TPRIAND NDIWON T TIN

Beck & Arend, supra; Abraham Sofaer, Terrorism, the Law, and the National
Defense, 126 Mil. L. Rev. 89 (1989); G. Roberts, Self-Help in Combating State-
Sponsored Terrorism: Self Defense and Peacetime Reprisals 19 Case. W. Res. J.
Int'l L. 243 (1987); M. Baker, Terrorism and the Inherent Right of Self-Defense,

10 Hous. J. Int'l L. 38 (1987); M. Reisman, Internatonal Legal Responses to
Terrorism, 22 Hous. J. Int'l L. 3 (1999).

INAY N1 DPPONY NPTIY NON IPNI ,D9MYN MYV YNNI PN 33,19y IMNND Yan
JTINTINTD 2991 AT ININRY INRM 9190 PIIN 1235

DINNN DOXVDMIIV THI TNPNI NON ININ NIDT YINIWN 719D , DX IMYN MIYLY IWN
NYXTIY 29D D PN) NDNNY 1IN ,0N2 NNNOIN NPTHRN NVOYI NN NLYA
NVYYTN NINN 00120 DOYNNNI DINND NNYD I 12 DIPN 932 ,NNTIPN NNYTINA
MY, OIPN DN LTPINN DD HY TYN VIPID PRI NINWD WY NP DDYNN
DN RPNT XN ININD-PIAN VAVNN YTMIDN P2 NPINNN D 18D WP Y0avNN
DYIN NN NN DY DINPIVN NNTY,NINN NN DY NNVYA ONIN MO VINOYD
DYLINNYT DN NN NION DY DOINPIY ,NNSY NPTHN DY NNVDYI NMIN NLYA
-y "Utopia",M’MMPNT MPTN NI MV TNND WNRNWND) POY»T yaIp Huwnd 15 .595

£ I0 MNP THD NNVLY TINA NPTH YT-DY ININ NIDA WIDY 10D ("Arcadia”

"Clearly, Utopia is entitled to employ force within its own territory, so as to
extirpate all hostile armed bands or terrorists (wherever they come from). The
question is whether, when the armed bands or terrorists operate from within
Arcadian territory, but there is no complicity between them and the Arcadian

Government, Utopia may take forcible counter-measures inside Arcadia."

DINSTEIN, LAW, AGGRESSION AND SELF-DEFENCE, 213.

:THINY P2 D) DYDY TN

.33
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"...force might be employed by a victim state if the terrorist actor were

located in that state's jurisdiction or in an area beyond the jurisdiction of

any state..".

Beck & Arend, supra, at p. 218.

IYUPN .OMYLI DXNY DIMYN XD NNV MPTN DY NPPVPIN D) NTIDN NT PRYI
27NN NN YNIYW MOPN DY OXTNHONN THIRPIIINRD NNYPNN XMNTD HUnd 1oy m
:TPNPINN NVIOYA MNMN PRIYL DXY TN,V MTIVNN MIOVN T

"A pair of 2,000-pound satellite-guided bombs were dropped late Tuesday near
Bagouba, 30 miles northeast of Baghdad, on "camps suspected to have been
used for bomb-making..." The military said the bombings were part of
Operation Iron Hammer, the new aggressive tactic of initiating attacks against
insurgents before they strike... In recent days, U.S. forces have used heavy
artillery, battle tanks, attack helicopters, F-16 fighter-bombers and AC-130
gunships to pound targets throughout central Iraq, including Tikrit, Baqouba,
and Fallujah.... residents expressed bewilderment at the offensive and the

choice of targets in territory fully controlled by coalition forces..."

ABC News, Channel 15, November 27, 2003;

NYIHIN NYNIAY INKD 29 AT ,JVDINONI NPRPIIIN MOPN PNIYI DOMPTY M) 1D
:2001 >NYwWa 1T YIND NHYNIN

"American warplanes are striking a 'hotbed' of terrorist support in eastern

Afghanistan to wipe out regrouping Taliban and Al-Qaida forces and hidden
weaponry."

Susanne M. Schafer, U.S. Warplanes Renew Strikes in Eastern Afghanistan,

Associated Press, July 1%, 2002:
http://multimedial.belointeractive.com/attack/strike/0107warplanes.html.

S5Y NPIVPIDN N1NAM )Y DIHNTNN YN )N 53 ,NAPYI 1T AP DITY NION )1
1339 XIS MDA WINIWA NNPPIN 5239 DD 93 PR 59 N9IY NT 11192 MANYNDN M1
AP Y DM DN MMINT-)IN VOYND NN NIV MIVM DIVVINIV

.34
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0 N8y NN TN ,0MNAY DIYNNN VIPYY Avimn Napnn” N)ovv
,D00N0N DININA )N ,NNVIYYAY NLYA )N ,NDY NNLYA )N NN , 000NV
N T DY MHINND APIVPIDN 0) N NINK NPT DY NNLYA

DYNIN DYNNINI NIV MIVN NOPN ,DOY0T NPPONN NP DWW 19D M
O 9PN NIVN PNIN TN NPTH MDY NIPNNY NANNL DY M1 D) NIMN
SNMNN TYRNND 7PIVD NNDOY” NNONI NPT 7PIN NIV NIV NHPNY IDIM
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00 MDD

» (Brown) )X TMDNN YIP ,27NIN MDY NIV MIAIPNN DV IWpna ,Svnd 15
D59 DYVYYNI IDANI TIY NIV MNP 27NIN NMPNY DY NIVN MAPNNY Tva
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;7200902 11 -NHOYIPR Y20 31, (TVDMNANDY INTIDL DXVD NIV YDIDA HY MPPNI
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"This new hybrid of crime and war has shattered the long-standing premise in
international law that force, aggression and armed attacks are instruments of

relations between states."

.36

.37



22

D. Brown, "Use of Force Against Terrorism After September 11 . State
Responsibility, Self-Defence and Other Responses", 11 Cardozo J. Int'l & Comp.
L. 1, (Spring 2003), 2-3.
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103 NN W NON , 029999 DIWYN DN NIV MIIYD3 MINIY 1IN 2D PYNYUN-TN 19INI
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"This Note will advance two novel claims. First, acts of terrorism against a

country by non-state sponsored organizations or individuals need to be

considered more than just criminal acts. Instead, they should be considered acts

of war against the victim nation. Accordingly, the traditional notions of war

should be expanded to include rogue terrorists and their organizations as
potential adversaries. Second, if a nation can declare war against a non-state
sponsored organization, international laws must make concessions that will
allow a country to prosecute such a war by conducting limited intrusions into the
sovereign territory of another nation if that nation is unable or unwilling to
cooperate with efforts to prevent further terrorist acts by groups or individuals

operating within their boundaries.”

Frank A. Biggio, “Notes: Neutralizing the Threat: Reconsidering Existing
Doctrines in the Emerging War on Terrorism”, 34 Case W. Res. J. Int'l L.
1 (Fall, 2002).
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S MNIVN MW 217 DY DI DD IND DIDIN,MNNIND) NPDOIVIN

"If humanitarian law is to regulate intense, organized hostilities, this law

nn

should apply to much of the conduct traditionally characterized as "terrorism.

Derek Jinks, September 11 and the Laws of War, 28 YJIL 1, at 41, 48-49
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WYN T NPTH 2NN DNAY DIYNNIND NPNI .DMNIAN DIYNNNI NOPMNN NPTHN
NN ,1D),)N2Y DPRN NN, INNXIYA ,NI0N MW 9PN ,IN0N P ,mvn NIV

TRN DY OTYOIN NNYT-NPIVD

PNV M (Altenburg) XMNIVON 2712 NONRM (Travallio) PRIV /A9 OWYNP HWNd T
DYYNY ONNY_MLINDN 92PNY 1D ,2A7NIN NIAND OUYNIN IONIANH VOYPIY WD

:9O9NY DXWNNND IND NWN NN TINAY NIDIINN

"A state may use two possible legal theories in responding to terrorist acts: (1)
a law enforcement approach or (2) a use of armed force (conflict management)

approach. Until recently, the law enforcement approach has predominated. ..

...under appropriate circumstances, both approaches should be available
to a state's decisionmakers, and the law of armed conflict approach may
sometimes be the more appropriate strategy, depending upon the nature

and scope of the terrorist acts at issue.

The actions of terrorists (unlawful combatants) that call for a law of
armed conflict approach are those that may fairly be characterized as

involving an "armed attack' against a state.

Individual criminal acts, riots, and minor disorders are not acts that justify the
application of the law of armed conflict. Such acts rightly limit a state to a law

enforcement approach".

G. Travallio and J. Altenburg, "State Responsibility, and the Use of Military
Force", 4 Chi. J. Int'l L. 97, (Spring 2003), 100-101.

—52/NOMIND /) ’979 D) NNINNKD NYIAP T 19N

"Preventing and defending against terrorist attacks certainly requires law
enforcement and intelligence cooperation on a global scale, but it may also

require the appropriate and selective use of military force. The United States
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and its allies should reexamine the concept of self-defense and update their
understanding both of the circumstances justifying resort to self-defense and

the scope of permissible action in the post-September 11" world."

Jane S. Stromseth, Law and Force After Iraq: A Transitional Moment, 97 AJIL
628, 635 (2003).

DINNN I PIND NPINX DINNN N DOYNNN TIXN NIV PANND A T DY M1 41
TPNPINDN MIVIVOND” THDN NN 2003 INIIY YTINI 27NN NOWI DDID ,NNNONN
29 ¥2P 1) 7NV NPNOND

"While divulging the details of this aspect of the strategy would be
imprudent, we will focus our efforts on three pillars. First, we will expand
out law enforcement effort to capture, detain, and prosecute known and

suspected terrorists. Second, America will focus decisive military power

and specialized intelligence resources to defeat terrorist networks
globally. Finally, with the cooperation of its partners and appropriate
international organizations, we will continue our aggressive plan to

eliminate the sources of terrorist financing."

NATIONAL STRATEGY FOR COMBATING TERRORISM, p. 17 (available on

www.whitehouse.gov/news/releases/2003/02/20030214-7.html).

,72010 XD N DTIN ,DIMYN DYVN NYTH TN NN ,ADOP /999 ION ,)NDIY

M2 NN D NP DY NYNPNND NYTN 2D ,MI NNNIA D G ,009Y IINNI
: 12T PN NONRY N0 MAPNN THD ONIAN NID INNY

"As to the specific question of how to react to terrorist attacks, some states
(notably Israel, the United States and South Africa) argued in the past that they
could use force in self-defence to respond to such attacks, by targeting terrorist

bases in the host country... However, the majority of states did not share, let
alone approve, this view. Furthermore, armed reprisals in response to small-
scale use of force short of an armed attack proper, have been regarded as

unlawful both against states and against terrorist organizations. The events of 11

September have dramatically altered this legal framework.
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(Antonio Cassese, Terrorism is Also Disrupting Some Crucial Legal
Categories of International Law, 12 European Journal of Int'l. L. 993, 996
(2001)).
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"International law developed in a manner that clearly distinguished state actors
from non-state actors. That distinction has eroded over the last few decades in
many sub-disciplines, now including jus ad bellum. It must now be recognized

that in modern warfare a non-state actor may have the capability to commit

aggression not merely against persons, but against a state. When it does so, the

principles of jus ad bellum can and should be applied in responding to that
aggression."

Brown ,52-53

ND 170 NIV NHNYNNY POD Y5 OMP N ) Altenburg -) Travallio D) DYIP N M2 .46
922 NIV NI MHNNDNHD YN NIND

"There is no doubt that the United States and others are engaged in a "war"

against terrorism no less real than many other wars fought in the past.”

Travallio -y Altenburg , 112-113

DXWNNN 720VADA 11 -1 OWPN D NYNP T XWNY NONNNA J. Fitzpatrick '9Y90 .47
DYMIND-AN DXONT NN AXYY DXNYY DPNPTH-12Y DNHIN OPD 13,72 NNNA
: ©2IY2 MPTHN NIV SMYHYN TN 19INT IHMINY-PAN N1

" The events of September 11 vividly illustrate that non-state actors may now
shape international relations and affect the conduct of powerful states more
profoundly than many formal members of the territorial state club. Indeed, it is
difficult to imagine a territorial state bold enough to launch such attacks

openly upon the territory of the United States."

J. Fitzpatrick, "Sovereignty, Territoriality, and the Rule of Law", 25 Hastings
Int'l & Comp. L. Rev. 303
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" Transnational terrorist threats now occur in the form of stateless entities that
possess most of the attributes of a state: wealth, willing forces, training,
organization, and potential access to weapons of mass destruction. However,
unlike states, these terrorist organizations are led by individuals who are
prepared to employ suicide missions on a regular basis and who display an

utter disregard for both human life and the rule of law."

Travallio -y Altenburg , 117-118

V2 03 DDIDID DY DNPP MIVINI PID DPVNY NYP DX NNIND 02I12TH YPI DY
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"On the macroscopic level, when that individual is part of an organization, or
when an organization has provided funding, training, logistical support, and
direction to that individual, the organization is responsible for the attack as
well. The responsible organization, taken as a whole, will be considered to
have committed the attack. It follows, therefore, that when a terrorist
organization is responsible for an attack, a state may use counter-force not

only against the individuals, but also against the entire organization."

Brown, 4-5
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“When both sides in a conflict perceive what they are doing as ‘war’, use arms
against each other, and cause the death of thousands, it seems difficult to

categorise their interaction as anything else than ‘war’, ...”

S. Tannesson, The Al-Qaeda — United States Conflict: 4 ‘Global Civil War’?
(Paper presented at the COST conference, Copenhagen Peace Research

Institute (COPRI), 5 September 2002, 12
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“an armed conflict exists whenever there is a resort to armed force between
states or protracted armed violence between governmental authorities and

organised armed groups or between such groups within a state.”

Tadic, Case No. IT-94-1-AR 72, pp. 37;
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"In certain circumstances, terrorist or counter-terrorist actions may involve
organized violence of such intensity as to give rise to an armed conflict. Such
would be the case, for example, where terrorist or counter-terrorist actions
involve resort to armed force between States or low intensity and armed
confrontation between A State and a relatively organized armed group or
between such forces or groups within the territory of a state, which in some

cases may take place with the support or connivance of states."

Inter-American Commission on Human Rights, Report on Terrorism and

Human Rights (2002), sec. 73.
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“Since assaults by irregular troops, armed bands or terrorists are typically
conducted by small groups, employing hit-and-run pinprick tactics, the
question whether they are of ‘sufficient gravity’ and reach the de facto
threshold of an armed attack — or the consensus Definition of Aggression — is
clearly apposite... This is not to say that every single incident, considered
independently, has to meet the standard of sufficient gravity. A persuasive
argument can be made that, should a distinctive pattern of behaviour
emerge, a series of pinprick assaults might be weighed in its totality and

count as an armed attack...” [.N90 NWITNN]

Y. Dinstein, War, Aggression and Self Defence (3™ edition, Cambridge,
2001), 182.
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"The Committee deeply regrets the killing and injuring of all children in the

State party committed by all actors prior to and during the present armed

conflict. It is extremely concerned about the consequences of the climate of

terror which seriously harms the development of children."
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N VIVY NPTINN DOWNT L(77-58 MINPDI) NHTIPN NNYHIND ONINNL ,DINMYN
DIMYN T NAIVND NIAN MISY 290 .0XNVYA DINNNN PIVIN NOYND DY NP
95 .10 MY NVLYA 5552 OMP DNYTY DRN NORYD N2 NIVN DNNN DN DNNY
NON MY P NPND 912 XIN,NTOY MNdY NLYA DPP OXY NI IMD DN DNV
PPIND-PA P MDY INTHY OIN PN MY OMP HHO1 OXR ,DNVIVY TN
.02Y) MIIND NYRIN Q0NN NPIVINN 19N NON 1 (International Armed Conflict)
NON ,NLYA PITD MY K952 PR IX YD ,1T NN PIVD MDY 17TN KD ONX ,DI2TD
DN M PANN DV I1NTHIA DOWNN DOIANNN TWND ,OXNNIN DY PANND” P NLYIA ¥
D>IMYN DY 1T ONTHY PN TIDIOY OXTTY XD ,T201 PN DX D9 DYV

.DNIANNY 69 NP9 NPXNPNI NNIN

) MIYOLN NN DAPD MO PN NNTHN OX D, D IMYN DIV 1T DNYND DINN)
5552 NYLY N MO PR IN D NYUNIN NHIPIVINSA PTIN NDN N OODA 1TN
1212 NN PN L,NIPN H52) ,0°PVDYIN DIDIANNHN PIAD NP2 P TNOID DV NPPD
DY2>7¥ ) )WV N1 NN PRI NPNAD OMT NIIYNA ITOM NN NT DINN D NYLD
217107790 NOINN NN NPN NPTHN ONX ,0MYLY .DXWTN DT NT MDY DY IND
-Pan NNPINON T D PO NP NOD PR ,II0N MIMNIN PAD N2 TNIOODN DY NYNIN

.Y TIDOD DY DYHN DIPIND

991 551 1% W) INYT NYTHRN

1929 ©°00591 990N NN DYANNN 1°2 MM TIDID HY MPP NINY ,NYNI
DNDN NLYL DMP DX NIRYN JI0IDN DY MDA NNIN NN D95 INIYS NN
DN : OPTR-MVLAVN-TINTAY NORY NPN ,0TIPN 7792 1NINANY 19D PN NdY
ND OVYND TIDIDY DITINN YTO-DY DIDIN) NON DNM ,NNINDY YWYN DINMH NLYAI
YYYNI PINNNN PN TNIDID ,O¥Ha ,DONLYA DMP DNV YIYYD NNV NN 1T
DYTIN YT-DY )M NNDINDD DITINN Y-DY 1 DN 72TH TOVW NN DTN D229 NdIND
TN IRXINDT L, PIVI MDY NLYA HMINND HYIHL YD NI NT DOIAT ANNA .Y DOINYN
N — MIIND-PAN VLIVNN DY NPNON PT NMNIPY TIVIDN YY OYN YD NI TN

N AUN TIDIDN DY MO

NYNYN 220D P9 N1N T MDYN IX,PIVIN TIDIDN DY INPD NHNYD MDWN ¥ 1ON
MM PN AYRD DT TIDID DY DONN ,NNPNDN 2T KI5 TINN ,DMNIDN DTN DN
JMIND-PIAN VIVNN DY PIINIMN 2T NN NT TIDID DY NON P NIPYN DNY DY
DT NIIWHN NPMP ON NONRYD dYND W 1 NONYD NIVYNN NNONI ,OUnd 15
DV 0NN OIDID PTOND NTYN IUR PNIND-PAN VIVNN DY NN MPTI THITIN
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VAYNN DY DMOYIN DTN MNIPYN P NY TIDID HY DN XNV IN DN TIDIDN
PN NPON NORY ODIN N GUN ININPD N PN OO0 o3 ©9Xonn MMIND-Pan
D MDdY DMP DNDN 2NN YD NYIAPN DNY DY WAvn NY1d»

NYTHN NTHYN NI PN TIDIDN DY MPP NORY DY 1295 0 IMYN MYV , 7209
.N2791) MYL NN, TIDIDN DY NYRIN IPIVIIDN NINN 2D

NNNY NIVNYN SNDA HVIINPNR MDY NN ,NNTN DD N SNV NPTHY NIV
YNNI PONX NN NOX OX P ,NMYIY YT TWUR NP MDD DI NN MINNY
20 NN IN NPIDMN MYNNN TION NN N ONX P, NN DY DXITO NINIY
N2> NN NN PYNRIN DIPIVINGY NOIVNN NN IRIY DX P, 0NN NYNo
DOYNNNI NIYY NNNDN DWYNDY ,NINDN 1T DN POY PN TIDIDD TIDIDN PTHIND
VIV PANDNY DN 1D N2 ORIV NY PR 1D NNYY XD NONY PP TR ,OPNIAN

M35 1OY DIPN NIV INMIN TH PIN NPIN DY DIYNNNI

NTYN RO MINN DIWY NPVITINPN MDT N1N TPHIY NNND MIIN D02 DI PR N NI
PYON NINY — DINND NDNY 51 PYD D) D90 PN 720V 195 .1DVIAD X NND
SY NN DIYND N INIKY NNN TINND MO DAY DTN DY NMDT NN PYHN

DNIND-1AN VAYNI NMINYN NN MOT NN MNNY 1NN 1IN — NINN NIPTN

IUN DD PNNNDN MO WIDY MWD TORYY  NOIRND NOPNN NNN DNMINNN NPTNH
PTOND PO NON NN NMON,TYHNA 2N PIVTIN DYV, NYNIN NIPIVINon .wIT»
ANDINN 92 ©XDONN DONPTH-ON DN DY DINNDN DYDIDIDA NNMNDN 1IN NN
PR DIPIVINGD MOV N ,NIPN DI OOIN I OOWNIAPN OMYID DRNNI NN
MO VY MWYD NDIDMN DY I IN DNRNY DNND NPTIN MDY DY DN Nynvn
nYAP N DN D, DNV OT-DY PPOLID T IO MO DO NI NN PN
TYN NN OMYY OIPNN 2D NPV NNDN WIAP) TWUN DPNIDN DM TONN

2no

AN PN PV TIDID YA DONDA PON DDVVLNVY N NINY AN ,MINK DIN2
NNNY NPTNN DY HOUIINPNN MOV OION HY NVPP DY ¥ANN SVINNIN
NYUNIN NPIVINDN NYAP ON 919220 9D ,DIMYN MYV INY PX T .1PNSY

DPNNY NN NPTHN DY NMDT 5I1VIAT NN

VRN DIPI0IN92 1IN MIPRY 27NN D) ,09MYN DY) 2aY %D wT NT IWpna
NN DY DOYNNND RTWYP-OX 1NN TN IMIIYIL NINID NOANND NPND NN
M2 YHNYNY — DIPI0I1N9N NDAP X APY — 91210 — 1Y MONY ,T2D2 9 PN
SV NYOINON MW ,DXIMYN N 190 79295 DT NIV JNIN THID INIAN-INNNIN
N DY 515720 NPPIN ONDA PN DD DY NI DX IDDPY DT ININ T 27NN
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ND Y722 N2 PONIND-PAN VAVYNI NY DI N PRY ,NIA0 ONYA DY 12D NPN
AT NYND NNDNON DI NN

YTY DY NYUNRIN DIPIVION NYIAP N MY ,DXIMYN MIYL 1D M) DIDY NIOX 1NN
MNDA PAD MYV NN PN MNDOY DD NIMINA PR D MIPOND NN INIY NPTN
Balviviin}a)

NNOH |,V TN IV NIDY DY INVPD NINYI WITNY NNYTY DIPN W NNT MY .68
NY WA I TINIDD 7DD .NDRYN DY NNYN NMYN
N ,IPOV) DD MLV NORY NN NPON NOXY [ XIANN P192 12T NHONY 19D
NOYN MPVLINDIN NN PY DNIND-PAN VAVNN YTNIDN NN MIT NONX DDA NPIOYN
PN NIAY INDY ¥ T NIRYI TUNI NIMY NPIVY MY YIDY DY MN»p 1D
SNV NN P20 NPTN P2 DNINNN
POYY IPIND-P2 PIVD NIYY DY N0 IVTH 1D N0 NNN DY) (N
; DY2MINNN DMV PNIND-PA PIVI MDY DY DTN DYoN
QONIND-PA IPRY PIVD MY DSV 921TN YD NNIAD 7NIY DY) (a
DNV IN DNYID PNIND-PA NPINRY PN TNOID YT DN POYY
; DYINNN
NYOY Y TN NTIN DINVPA I12ITN D NN MYWHY NV 6]
POYY ,TPPNID MNNI NITON KOV |,V 1NIND DTN P2 PN
DMVY TURI PNINKD NUYA DXNNINNN ,0NTINY DT DIND DY
1M NOOD D35 ©AMWNN MNIPYN DY DOIANND
NNX 92 9-5Y MONN DTN MIIYN YOND (1) PI9) TWNN NONX ML) DX OO
9595 ,MPIVANRN MAIYNN U *9Y D NN INMINHDN NN DYTPI NNY 915,00 )N
NNPNDNN OPT DY IO NMINIPYY OXNNA NN AT DINNDIY N N9 N1
P TIDOD Y51 OYNN
MNIND-PA PN NYY 1.0
ND ;N0 MIMNIND NPTNH P2 DMNND PITD NNV NINID XD NNRD TMIVIND XD .69
.DXNNNN DMWY PNIND-PA PV MDY 55 DOON POYY ININD-P PN MNdY DY
V3 1N MDY OYNIVIDNP NPNINY NN T DY HY N0 NTNWN NOpwnn .70

PVIVINNI NPT LOPNMIYAYN DPNIND-1T MTID 1IN 90N NIV 1NIND DTN
NN NV ,DIPVODAD IRV P PIHN MDY, OUNY Td IMIND 12 IV NIYD
IPONA HNNND NIDOYN ;0109 TIDID 1N PN TI9D) DNIW NN DY PMMIN
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DV NN PN ;1D NPND NANXIY NI - NPTNH NPRY MDY, TPPTN MY DY NNLYA
PNIND-PAN VIVYNI THPNNMDN NDXANN DT OWONN DYDY DXNVLYIA DMNN MY
STV ONIYI NONNN NN DM DNPDI0IV DT NIV MNIN DY HMINND MNOYN

PN MDY 5555 MDY NXIN JI,NON OPNIND-PI MTID DY DNYP NN I DY) 29D
PRI PODIND-PA P NIDYI ,NPTH NNMIX DY IINNN X NND NIV YNIND NINTN P2
NN NDN PIVD MY IN MNIND-P NPRY PIYD MDY NNDY DIPN

JURIY,OMNIND-PA DTN DIMNIYI MPOIN NINRN DY NPTRITH N1NI IV T8N
MNIND MPTHN P2 OINDID DY NN 13 DY ,5INT 198 KD 1YW NTNRON ,N2Y) NINN
M0

230 YIP ,NAYI NINN DD GMUNN 2 PYO ,OWNd 1

“In addition to the provisions which shall be implemented in
peacetime, the present convention shall apply to all cases of declared

war or of any other armed conflict which may arise between two or

more of the High Contracting Parties, even if the state of war is not

recognized by one of them”. [.naoN NWITIN]

-0 IND DNPN ONDIN DY DPYY THD NTAYY NODPNN THINIPYN NOXINN 10D
NYINON OPT OXDI2 MINNN NOANN D) MO ,1949 -N NAYY NINN PNDIN 1907
1253 7Y 122 D DINDID DY DNPP NNAN ,OM)HMINN

Y PONI DPIN DYNIND-PA DNINND DY DNPP DY D NYLY 1M [ NNY DY T
P20 112 HNNHN NIOYA TNYHNI DXOIAN NIV MDNIN 91N DN DXDIDIDN
19IND PNINT-)AN PIVON NIDOYN T IR DINNY TN 11,011V NIV ININ
29y O PN XDV ,NT NN OPNIND-PA DIIDID HY D) ,0°2INNN OMNPWI) INIIN

21949 VN N2y NNNI 1907 MIVN IND NVPN DY NYap

DNNNN 2D YIAP IWUN PORPIINNRD PNND XN 7932 09N NV ,Dunlap 1210 HWnd 15
N N9 NNNON PNIND-PA PN TIDID DY DXVINON NYYNY NIIYN NIV
: PPN NN TPMIND-PA NPDDS NPPM

"The War on Terrorism is unlike any other war in Americas history. Terrorists
do not wear uniforms, carry weapons openly, fight as organized units, or obey

the most fundamental principles of the LOAC [Law of Armed Conflict]. This
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new war combines the elements of an international armed conflict, a

oglobal guerilla war, and an international criminal investigation."

C. J. Dunlap, “International Law and Terrorism: Some “Qs and As” for

Operators”, October-November 2002 The Army Lawyer, Da Pam 27-50-357.

£ YR ,NTYP-INT 277N 12 MINOYY 10N»NNA,NTIN VI 'OI9N D) ,NNITA

"One might anticipate that the U.S., by analogy to interstate armed conflict

rules, will treat Osama bin Laden and his associates as constituting a
paramilitary organization whose members do not comply with the most basic

rules and customs of warfare.

Robert K. Goldman, Certain Legal Questions and Issues Raised by the
September 11" Attacks, 9 Hum. Rts. Br. 2, 3 (2001).

PN MY THONRIVIONP NPNNY NP ,7Y 2D ;1991 1T DY) DIDY NXION 1NN
925 DMNIN - DMPVDY NIV MMNIN PIAD - TN DPTH - ORIV P DN
mMMdY 9Y NUI O3 NNOYI MINIY 1N ,029 DPPIND-PA DOVPION Y910 - OONMTNH

YNNG DXINNKD_ OOV PONIND-PI IV MY YYD DYN YOYY ININD-PA PN

P2 NIIYN PORIVIDNP NININY NI 1T YN HY NDIDIL NTNIYN NOPYNN .]DIDN
-P2N MTON 19 5Y PMIND-PA PN MY PIMINNI NMT DMPVDYYY ORI
,INY DY CTIDODN YW POIN NN D) DXIANYN ,NT TIDIDA DIYPN DOPINN DIMIND
-2 PV OO0 DY VP 19N RD IND NNPN DAY INNX SNDINY DTN 1N»NI
9-5y DYWONN DTN NN DINNY W PNDTN-DY PNIND 1IN NPTN P2 DNINNN MDIND
NYINON DY TNPNN PINNND DXIANN ,DIINNN DMIPYIA )T TNIOIDN DY ,NONX NMINKN

.DMNPTN T2 ONMNIN DN ON

,TUNNA WATY DT DY) 90 1PT MNdYN DY NONN NIXADN DTN NIIWN N NONYD
2 P99 NHDNA
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ININI-12 IINRY IV MDY 2.1

-P2IORY PIVD MDY N0 PIIRD DPTNH P PN NIDOY INDY NN 1MW MIVON
DY 12192) MIND-P IPIRY PN TIDID DOV MDY 1N DDVINIVIN J9IND ININD
-1P2 NYIRY PIVD NI IOD (MPTH ONY P2 DNINN IRY TNIOOD 199,127 NINN
N DINNN IR PVDINITY J9INI NNONK MNIND-)2N VIVNT DININ ,NPY NT INDIND
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D>1MIZNN 1D YOP PON PN ,TPIND NN MIPN T MDVINIVIN NI20 ,NNOY) NNTO
.12 99M

DYRY DMWY DIDDIDVD DITNHNN DIDDIDN NMINLVPA ,TPNNDNN NWNN 29D
NINYY,DPNIND-)P2 DN INIY DXIVIN DINDIDN IO 1NN PYN PI DY) ,7H7»a
;DM DMVIVN MNPN NYY ORNNI

NN MNX DX YNPN ,1949 MVYN N2 NNNND GMUNI 3 PYO NXIN TARD NPHN
NN MTIN VI TYHNNL) DPNINT-PI DINY DPRN D00 NITHINY NPOIDIAN
DYNINT-PA DINDID DPRY DI DINDID N PYD 29-9Y (M PYD S¥ >minnn

NNDN NYTH HY NNLY TINA DWNINNN NYN P O1N

,1977 TIWN N2 NNND NIVN QONN JIPIVINDD MINN DY RYND MWD Y0VNN NPNRN

— DYNIND-PA DPRY DPNND DNMMY DY NNNMIND INY Ty 1INVPY ON»NNN
DTN DY NMINNA ODMNNN ,DYMIND PA DINNDOY OPINRY DIV DXMIOYD 100N
22N3 MLIVD NPT MYINN MNAPY 1T DTN DY DIMTHND NINOD A ,NHNIDN

NRIR\9A2A]

PN NIYN NPIVIION YIP TN

"This Protocol,..., shall apply to all armed conflicts which are not covered by
Article 1 of... [Protocol I]... and which take place in the territory of a High
Contracting Party between its armed forces and dissident armed groups which,
under responsible command, exercise such control over part of its territory as
to enable them to carry out sustained and concerted military operations and to

implement this Protocol".

ITINN PRND MYV DVND D2IPN THLINDIN MDD 1O PHNT ,ININRND YPI-DY
NOMNNID NNPNND 1N — DINIIX NNNDND DXAPN HININD-PAINRY PN NIY’D
PISY 193) NPTHI POOYN NN DIDND NN NIND NHVNNN PA NPT MMINNA
INRY PITH NIDOY YD MDD MDD N33 ,)0 19 (VN 2IPIVIION NNDNI MYNIN

STIDIDY T NNV NPTNIN DY NNVLYWA YNINKDND NIOYD NN 1IN MDIND-)2

STV POIYT INT N2V NINND GMWYNN 3 PYD SY PRPIPNN PNVDINN N9 1T DY)

I1-B Final Record of the Diplomatic Conference of Geneva of 1949, at 53-94
;(1951)
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Curtis A. Bradley & Jack L. Goldsmith, The Constitutional Validity of Military
.Commissions, 5 Green Bag 2d 258 (2002).

A7 WO NMIDAING M2 NIRNDNOKR HY 02872 10°1,10 1D

MORRIS GREENSPAN, THE MODERN LAW OF LAND WARFARE ;(1959) 619-27
Jordan J. Paust, Addendum: War and Responses to Terrorism, ASIL Insights,
at http://www.asil.org/insights/insigh77.htm#addendum2 (Sept. 2001).
Steven Ratner ,International vs .Internal Armed Conflict, in CRIMES OF WAR

206-207 (Roy Gutman & David Rieff eds., 1999).

SO PRY PIVD NIYY DY NT RYND ZIPORIPN NYIYN NN NN I NNYID

POV ,MI0N MNIND DRI P2 TIDODN DY DN IR NV NNNND 3 PYD T DY) 29D
DPTHN NVYI 9201 N TIVIDN

ONIY P2 TIDODN DY DINY NININ DN DN VN DIPIVINON DI )T NI 8D 30 1D
DN NIVN MMNINY ,INIY MNINND DAINN TIVIDA 1 THN PN PV ,NI0N DNIND
TN NVYN PON DIV DXV

P2 MIO0N PT INNNY IV DIPIVINGY TN NN GN INIY ¥ 1I89) POIND W 1D

NNNN D DD NOINN ,NYTN DY) M0 TN ININKRIY N [, NINRD IO
D09 DPRY DM DOXNIY DNMIN 9D NN NDIN MNPIND-PA IPNY PN NIdY”
NHNDNA DTN PN DX GN DN /IOIND-PA PRH MIdY” DY NYTHNN NN

DTHN DY PN ONNN NON DINDID DN NI ,DMNIN

LAY PMIND-PAN VAVNN DY (NNOY) NPLODNN NDXAN DY NDDIIN N NYTN DY)
DNDN PN TIVID OX ,TI0 .IIPRD NPNY NI XD N PN ININD-PIAN LOVYNI
NIRY PITHD TIDIDD T NIONA NXIN PININD-P ) TIDID NITHIN T DI NON

ININD-P2

,N2Y) MNNY GMVYNN 3 PYD MNDN DY MIYIS DY NODIN 1T NN, TN N1NIAN
TIDODA PO PYONY NTNYN MIND .DMNIND-PI DIRY DI DIIDIDA POIVN
,PYON DY DINPIPNN MNVDMIN MIND ,MINKXA NIAND NPTNH DY NNLY YNINNDN
PV MDY DY NITHIND TINY NITHN YAIPD DT PYD WIAD ¥OY DX TDIDN 19010 DIV

.12Y) TNND 2 PYDA NYNNN PNIND-PA
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: DYNAN D27 NN Jinks 9179 AM YJIL — 2 DONAY ININNA ,OVNY T

"By its terms, Common Article 3 applies to "armed conflicts not of an
international character”... Three interpretations of the text find some support
in its text, structure, and history. The plain meaning of the text suggests that
the provision covers all armed conflicts not involving two or more states. The
legislative history of the provision, on the other hand, provides some evidence
that it applies only to 'civil wars' proper. Moreover, some evidence suggests
that the provision governs only those 'armed conflicts' confined to the territory

of one state...l conclude that the best reading of Common Article 3 is that it

applies to all armed conflicts not covered by Common Article 2 of the Geneva

Conventions".

Derek Jinks, “September 11 and the Laws of War”, 28 YJIL, 2003.

: 27N TYNRND

"The September 11 attacks, if properly characterized as the initiation or
confirmation of an ‘armed conflict’ within the meaning of the Geneva
Conventions, come within the material field of application of Common Article

3."}

Derek Jinks, at 41

209VNY MLON NWN NWYNY Jinks XV 752

,T0 0T DY NYNIND NNWIST DMPN OVIPY 20N DY DIINNY DT TDN D, UNTY
YN 12 INDON NDNY PYON OV THINPIPNN PNVDINA MDNIN )T Jinks 9179
DYV DX NNINN OOYPN NMINY DN .NPTHN MMINND DMNIN DINDID DY ININND
NN PTON WX ,NAI NNNRD GMYNN 3 PYD D NYTY 72T DY 1901 [, NOX DX TOON
Y HY NPINXIVID HY D) HN ,0MNIND-PA DPINRY DTN DOMNOYL DIONN DTN

L0 PIND DTN P2
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ANV P NIV INIRD DPTH P P MY 79D NIPYNN DY NODIAN 1T DY)
:IUNY INT ININD-PA PIVD NIDIYD TUND ININD-PIIPRY PIVD MNDOYD

S. Tannesson, The Al-Qaeda — United States Conflict: A ‘Global Civil War’?
(Paper presented at the COST conference, Copenhagen Peace Research
Institute (COPRI), 5 September 2002, 4.

DXNITN MNNNY DNMONN MIND-PI IORY PITD MY NNND PONNDN J9INT ,D1DDY
YRYOIND NYNN MNINKRD DNV DN N0 T NIIY NPTHN MINND MO PIY
v TPORIVOIDNP NINAN I TENVY NPNIAN N MAY IWUN ,NPVAYNRN MDD NTHY
IND D) )IW IPIND-PAIPRY P MDY NIV PHIRD 1T P2 PIVD MDY INDY
NNIYISN NN DMIAPN PR DX X 7D, 1IN DTN INPRY PNINRD NPTH P2 MDY 121TH
) PYTY N0 YIRS NPTA P2 DIDID PTON NIAYY NNNRD GMVNN 3 PYD 1daY
P2Y NIV HNIRD NPT P2 DINDID P2 DIPN IINIVIDNPN PHRTN HWA D NYLVY
YA MOND MXNNNND ,IININRD TIT DY, TN ¥ PPIND-PI NIRY PN MDY

LMV NIND 1T P PN MDY 5NN PTI TWURD PNIND-PIIPRY PRD

,DMPVDYAN NIV MMNINY OVANNN PAD DRIV P2 TIDIDN DY N NN 19D [ T29D
DY .N2YY NVNRD GMYNN 3 PYD DYUNKID) PONIND-PA NIRY PID MNDOY T I
,TUNN 22N PNIND-PA NPRY PIVND MDY DY NIONN TPMNNN O TN NN

2 P99 NHDNA

.88
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.90

IV XD NXTN 13 PIVI NIY DY NTIN MINVP 3.1

DY NTI9) INLPI NIV INIRD NPTH P2 PN MDY MDY NN TPYVHY MIVON
PN NN NITOM MPRY I MDY

MDY NN IONR NIV INIRD APTH P PIND MDY 53,0020 N NYHL DOMNN
792 N8N MMIND-PA PRK MY TV 31570 >NV PINOY NP ANT IDINT-PI PR
PN MPTH ON TIDIDY DITTSNY

NN IR NIV PIIND NPTH P2 PN DYDY 2D 1N NYNA DDNMINND DXNIAD ,)D-I1ND
121N 5215 MIMIND-PAINRY PIVD MDY DNV )1V PNIND-PI IDRY PN MDY
1292 NYTN Y NNVLYY MSNN MNNDN IN DXNIIN MNNDN P9

— DN MY DY NN INVP ININD-PAN VIVNL INNNND T W) 1 DY
DY N0 NYYNI 121THN NIV MININD MPTN P2 DDIINNNN DIMITND DIXNMNDdY NOON
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IR, VOV OONN DPPNID DIDII) NTNPN DT NIIVN 1PID WIAPI ROV ,PNN TNOID
D MDY SYW N0 NI INPNIN MND T PN O

NINY TIN YODNITP 19IND NNANN MNDIND-)AN VIYNN YD MHANN DY NDDIANN N YN
191N %9Y 09N YVOWN MYN NP NND NODINT MNY NPNIND-PI NMVYNIND PTON
Y9INID TTONY 1DTY DN DIDNDVID YV DIDNDN DIND MNINT-)AN VIYNI DNIMP N

.D»PNID DITON DN PRY DXINN DTN DINDID DINPP DNNMIYYY TN

NPTA P2 PRN TIDID POIP P TIDID DY DWIN ANV INNNN DY Nt VP2
P81 Shaw INMIND-)AN VIVWNN DY ,Shaw TMDNN DY 190D NNOND WP , NIV YNIND
MON NNANM NNY NI .IDY NDIADN DY INN NI MDIND-PIAN LIVNIN D I19D2
DY NNN N9 NTD TIN NI TIIYWY TIN-DY ,MINTN PaAY DONIND-PIAN DYONN

s TPNYIYN MINONNIN

“Similiarly, international law is a product of its environment. It has developed in
accordance with the prevailing notions of international relations and to survive it

must be in harmony with the realities of the age.”

M. N. Shaw ,International Law, 4 eq. Cambridge, 1997, 36

D»P Y 792 PON NIV NPTN DY JPHYN VAVNN A N D PITN WD MIXRIN N
SV 1 TIN PONIPN IMIND-PAN VAYNN YY MIXNNY DHPT NNIYIS NND TN
NN DMISNN DOWTN DXANNY MNIND NNY MN-DY M0 NNNDY NYN MININ
/7VD NADI 1YY NYID INT .DNVLYA NNV NNONDD YINN Y2 MIND-PAN VIYNN

.24 70Y2 NRTIPN NNYTIND

P20 DMWY DXODIANN DIOYIN P2 YTNN NNNY OOP 2D 1PN PO 119D Shaw
-Pan VAYNN DY MDITHN NPYAN NNNX DY DXVYNTN ,0NNINNT DOWTNN MMON
,IYTN MINOXNI NN TINND ,OOWTN NNRMIND YDIDT PIND TR NN MIAPY NN IIND
TPMMTION YIVIIN XD NIIWNN TR OVINDT INY» VIVNNVY TD ,NNPMPN NNONN TIND

(36 mya ,0v)

YVNIMINN VIYNN DIY» RYNA NIDNY NN ,L.D. Beck NTMYNN MIMSN D) T
9°NY ONDD NIV NND MN-DY LAYNN NX NNAD TNY OMP D, NPTNY MNNINI
:DYWVTN

“It is clear that law will need to be developed in order to address new methods

of warfare.”
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L. D. Beck, “Implementation of International Humanitarian Law in future
Wars”, in M. N. Schmitt & L. C. Green (Editors), The Law of Armed Conflict:
Into the Next Millenium (Naval War College, Vol. 71, 1998), 45

VIVNN DIYMY OIDVT NIPRD DINNNRN ITYNL D NN NINNND 01201 Beck
230 VOMN YN MZHINNY DVY ,01ONNDN dNYA DI DINDID DY D) YIVIMINN
: T 0N DYDOD MVIIMIND VIYNRN NMINNN OV

“The twenty-first century could easily witness a catastrophic lack of
humanitarian law implementation, with much of it being seen as irrelevant
because the vast majority of conflicts are not classic inter-State ones.
Dangerous new means and methods of warfare, ideological conflicts, and
further rampant arms proliferation, all taking place in the context of an
increasingly disturbing environmental situation, could easily spell disaster...

Efforts should be made to establish how the law can be applied to

nontraditional situations, and effective mechanisms put in place.”

PII MDOY DY ) DIMANRD Y 710 THI PIVD MY DY DY WTH NOD T Y 19-Dy
DV NDIN XN NIV RO TN ININD-PA INRY PN MDY DY ) ININD-P2
IRY NINR DY OPPNN TIDION XD TTNRD .DMNIND-PA DIINND D WY T, NPTH
DT DN TIDOD DY NON 90 ININD-PA IPRY PN MDY A8NY IMTL ,NPTH

PMDOIN PN TPVIMNMIN NPTIND OINT NIIWN

MIIND-PAN VAVNN ININD-PAN VIVYNI YNINNN DD PONNN PON NN I MINNINN
LN-UN ,DY0IND-°2 DOONY2 DMIPIYN DOINNND IND MPTNY ON»NNN ,IORIPIN
NN NIV DTN TN PPN DPNITH DINY DININD 12 A¥NY 1N8Y DINNND
NN NIV NHONYN OINN TR, NIV NNPNDHRN OINNY NITIND PN T YN .THINIWN

N2 21591 NV NYAPN NN I OINN

“today’s world is one where the number of actors in international politics far
exceeds the number of nation-states. Multi-national corporations transfer
capital...Non-governmental organizations have created transnational networks
of cooperation...And terrorist groups with global reach are able to strike with
devastating effectiveness against targets as widely dispersed as a US embassy

in Tanzania, a naval warship off the coast of Yemen, a tourist hang-out in
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Bali, and the Pentagon on the outskirts of Washington DC — killing many

hundreds at almost every turn”.

Daalder, 16(1) Leiden Journal of Int’l Law, p. 178.

D29 DYTMIYN >AN0N TN 1N NIV NHNDHPN DINNT NYNINNDN I MHNNONN DY
American Society of — 7 NNYI) Slaughter 91719 ,5UND 75 AT MNNANN OINNNN
[, ININKD 1NDIDY INNRN ,ONTHY NN DY Burke-White ) (International Law

: DWIN DY TINND NHNIN DY WIN N 1NN

“ We thus find ourselves between the threats and the wars of the twentieth
century and those of the twenty first. The war in Afghanistan is not a war
against a geographically bounded state, nor is it a war against a religion, a

people or a civilization. It is a new kind of war, a war against stateless

network individuals... To respond adequately and effectively to the threats

and challenges that are emerging in this new paradigm, we need new rules.”

[HY20)0 MWYTNN]

Anne-Marie Slaughter & William B. White, “An International Constitutional
Moment”, Winter 2002 Harv. Int’l L. J. 1.

ST DTRY YININN NN, DIVWN PN MIND-)PAN NINN DN, Tannesson TMIDNN D)

“The US—Al-Qaeda war does not fit into our normal categories. It is neither a
civil nor an international war, although it has elements of both... Should the
US—Al-Qaeda war be considered another 'extra-systemic' aberration? Or does

it represent a new category?”

S. Tannesson, 4 ‘Global Civil War’?, Security Dialogue 33(3).

DINMY DY AYTN NYIMVP DV NNPPA 9990Y W NN 1N NINYY 9anNH NIIVN
2S219) M0 PHIND NI 13 NNY D) NUIN IYUN DN

: InterRights DTNN NDT PHIN D) XD NNDIYT DY)
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"It may be that the events of September 11 highlight a new hybrid type of

armed conflict between organized groups and foreign States. The law

governing such a scenario is unsettled."

InterRights, International Rights and September 11, at IV(a), October 2001
http://www.interrights.org/about/Seot%2011%20Parts%2011V .htm.

:73 DDAV GON ININNIA Tannesson I 1T NYTN MINLP DY NMINND TYNI

.105

“The war between Al-Qaeda and the United States does not seem to fit into

either of the two normal categories,...”

: TYNRNY

“Thus, the war seems essentially civil, and must be analysed with the

methods used to understand asymmetric civil wars, although it is trans-

national and global in character.”

S. Tannesson, The Al-Qaeda — United States Conflict: 4 ‘Global Civil War’?
Paper presented at the COST conference, Copenhagen Peace Research

Institute (COPRI), 5 September 2002, 12.
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Y 280 .ANHNDN 9397 1WA 1DYDA YW PIRA NN NIYIYN ,0NYOD NNND 1T DNSY
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L1273y DY INDIND MNY,DIPIVINED MOTVNN N DYIN 12 DIWAPN DIDYID DRNNI NN
,DIMYN YT-5Y YOI ,NIDT YIDY NOWUYY TPAINY NNND MDD DY NN NYHYN PR
NIV P2 TIDODN DY NT DIPIVINS NNDN WAP) IWUNR DMITONN NINN X DN D

SMNIVN MMNIND

.DMIMYN DV IT MYL MNTY YT >T 7PN o2

NN D) VP 1 - DP9 12NN YONMNN DIMYNY PPN N ,NNINRD M0
MXNNN D NYAIPN ,NT IPIVINGY (4)1 PYO NIRMND ONMM TN ,PON ONONND
922 1IN PAD NNTN P2 DIV DXMNOY DY DX 1IN ININD-PA PIVD MDY Y MONN
NPVINTI NN T OYIAP ,TYNNA IRV 29D .DMDNIDN NPINIVIDI DONINT — SNPTN

DAYV 11951 NNIN NN IIIYD

J-N 29991017970 HY 1T INMND NPXHNA NNY ONMNI T NTIPI NINAN TIIND

SPIND =152 19939 TIDID DY 1IPOYI MONN MNY MIXNN YIP NIYNRIN NIPIVINSN T
.NPHODN IPON NN PN

oY — NNHYNIDY URID — 1IN D109 MDD 0D, y1p NIPIvNSY (3)1 Py
-2 DTN DDV DY ,17N) DAY MINND GMWUNN 2 PYD VNI NDNN D¥IIVID
(D»N»T1n

0210501 19 PON DY DX IVINY IPIVINAN MXNN YD,V NPIVIAY (4)1 PYD ,qON2
IUND PO ANY ODIN DTN DPRY DIMNIND MIPTH PA OOOMNNN DIPNNIN
.DONIN 190N DINDMPNN

:21P10179Y (4)1 -(3)1 7yO DYYIP TN

“1(3). This Protocol, which supplements the Geneva Conventions of 12 August
1949 for the protection of war victims, shall apply in the situations referred to

in Article 2 common to those Conventions.

1(4). The situations referred to in the preceding paragraph include armed
conflicts in which peoples are fighting against colonial domination and alien
occupation and against racist regimes in the exercise of their right of self-
determination, as enshrined in the Charter of the United Nations and the

Declaration on Principles of International Law concerning Friendly Relations
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and Co-operation among States in accordance with the Charter of the United

Nations.”

P2 DMIDN DN DINVID PTONY NYRIN NPIVISN NO”N ,(4)1 'YO NNDNI
MO2NY 92¥N MPTN DY NOIVON WAHN NX D¥2XND) O1NTN 92D OMININ PAY MNTN
PIVHAN TP 22)0 PVINDT VPN NT PYD OOIN .PIVI TIVID Y2 MNN MPOYON

P TAN 991N NNYY ,DYPVDYON NIVN MININY_DDANNN 2D HNIY A Dmnnn

3oND DOVNANN DMIYON

TN PN N IMNX NIIYR XD NYURIN DIPIVINON DY NHRNN XY ONIY NOTH ,DYNI
PNV NPNID NINNN 12 AMISNY DD NON ,NNIN MONND PR PIINNN 1PN 0
P2 D200 12 PN DY IPIVIAN MXNN NN DONNN ,IPIVNSY (4)1 YYD NN
MIIND-PD VIVN - NADY IDI1DT RDIN — INDN N ,MNTN DPNRY DNNIND MPTN

INIY NN DN DINN PN TI9) HIN

220 13390 NPWNND TP DX L,INDN YTV ,MPN PYURIN NDPIVMSY (4)1 Pyo
IPOYA , MY MPTH MYIN) NPHXAY MIDINN NX0N JD DT PYD MXNM 2P0
,7P720 MNIN ORIV M2ID) NIV MMNIN DY DXPNHD DIMPIYI MANYNN NIND

JYNRIN NIPIVINAY G0N (TIITIN 1PNV

N2W DN IRNDN GPYN N L7202 DHIDD NP GPYNI ()1 Py D Nyapn
: Gardam NTMDNN NYIP HWND 75 .0°27 DX TMYN YANIN NP2

...“the objections of most Western States who are refusing to ratify is
primarily based on the expansion of the scope of Protocol I to cover certain
categories of wars of self-determination. This has little impact on the rule of
non-combatant immunity as far as traditional armed conflicts are concerned. It

will certainly prevent the early transformation into custom of Article 1(4)."

Judith Gail Gardam, ““ Non-combatant Immunity as a Norm of International

Humanitarian Law”, 161 (1993, Martinus Nijhoff Publishers).

PTN D2 NOWI DY IININNND TINDD 1N DIPIVINSY (4)1 PYD MIXNND 270N DY) DY
: Theodor Meron ‘TN ,7P2A50MD

114

.115

116

117



49

“Among the provisions of the Protocol the United States found to be neither
desirable nor a part of customary international law were: Article 1(4), which
extends the concept of international armed conflicts covered by the Protocol to
conflicts waged against colonial domination, alien occupation, and racist

regimes (...)”

Theodor Meron, “Human Rights and Norms as Customary Law” 66 (1991,
Clarendon Press Oxford).
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MHYND TY PN TIDID DY INDPNN YN DIDN MIND-PIAN VAVYNN DY NINDN IPT
:DYTTNN P2 OO DYV

“an armed conflict exists whenever there is a resort to armed force between
states or protracted armed violence between governmental authorities and
organised armed groups or between such groups within a state. International

humanitarian law applies from the initiation of such armed conflicts and

extends beyond the cessation of hostilities until a general conclusion of peace

is reached; or, in the case of internal conflicts, a peaceful settlement is
achieved. Until that moment, international humanitarian law continues to
apply in the whole territory of the warring states or, in the case of internal
conflicts, the whole territory under the control of a party, whether or not actual

combat takes place.”

Tadic, Case No. IT-94-1-AR 72, pp. 37
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WOLIY H9Y DN9N NN (30-26 ’NY) NHTIPN NNYTIND 92D NANINA NONMNN T MYLD
TNINNXN NINN NORYD DIDND TNX DY PR, NDNYLY .NNY NON POIND WUP) XY .0V
NN ,INDNN 1T NMINNN DY ,DXNVWN DY DTN NI MPOIWN NPMIND-PIAN
NN DA DY ,TI95) , 1IN NdYY MY NN (Lex Specialis) TN 1T NIPN 502
-NNNA YAPI T2 .NONX PYN MY HYNNT INN IX 13D SYNNN DY INVPPIN NORY NBHND
IUN PDILN PYIL VDY NPPIN 13D (ICT) MDIND-2N PTN-NA DY NSYMIN NYTN
TORPIIN-PAN NTYND D) MYNOND NYAP T2 ,NNTIPN NAYTINA NININA NLVIN

(DTN MY

"the American Convention and other universal and regional human rights
instruments were not designed specifically to regulate armed conflict
situations and do not contain specific rules governing the use of force and the
means and methods of warfare in that context. Accordingly, in situations of
armed conflict, international humanitarian law may serve as lex specialis in
interpreting and applying international human rights instruments. For
example, both Article 4 of the American Convention and humanitarian law
applicable to armed conflicts protect the right to life, and thus, prohibit
summary executions in all circumstances. However, reference to Article 4 of
the Convention alone may be insufficient to assess whether, in situations of
armed conflicts, the right to life has been infringed. This is in part because the
Convention is devoid of rules that either define or distinguish civilians from
combatants and other military targets. Nor does the Convention specify the
circumstances under which it is not illegal, in the context of an armed conflict,
to attack a combatant or civilian or when civilian casualties as a consequence
of military operations do not imply a violation of international law.
Consequently, in such circumstances, one must necessarily look to and apply
definitional standards and relevant rules of international humanitarian law as
sources of authoritative guidance in the assessment of the respect of the inter-

American Instruments in combat situations."

Inter-American Commission on Human Rights, Report on Terrorism and

Human Rights (2002), sec. 61.
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“One might anticipate that the U.S...will treat Osama bin Laden and his
associates as constituting a paramilitary organization whose members do not
comply with the most basic rules and customs of warfare. As such, the U.S.
could treat them as unprivileged combatants subject to direct attack ...
Combatants may lawfully target and kill enemy combatants, as well as
civilians who directly participate in the hostilities. As these persons are
legitimate targets of attack, their deaths are treated as justifiable
homicide for which the attacker incurs no liability under domestic or
international law. Such killings do not constitute assassinations within the
meaning of the Executive Order or IHL [International Humanitarian Law], nor
would they violate, in principle, the prohibition against arbitrary deprivation

of life in human rights law.”
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R.K. Goldman, “Certain Legal Questions and Issues Raised by the September 11th

Attacks”, 9 Hum. Rts. Br. (2001) 2, 4.
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"Al Qaeda committed an armed attack on the United States. Al Qaeda
operatives are combatants, "unlawful combatants" to be sure, but not "mere"

drug traffickers or international criminals." [.na© NWYTHN]

Travallio -y Altenburg, 105-106
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“Persons accompanying the armed forces without being members thereof
(e.g. war correspondents, members of labour units or of services responsible

for the soldiers’ welfare) are also considered civilians;”

.144

D. Fleck The Handbook of Humanitarian Law in Armed Conflicts (1995, Oxford),

para. 319.
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“The principle of distinction is of importance. If a person fulfills the
requirements for combatant status he is entitled to the ‘rights’ of a
soldier, notably to enjoy prisoner of war status if captured;_if he does

not fulfill these requirements, he is an unlawful combatant and may

be shot.” [.N9DN NWXYTNN]

L. Detter, The Law of War (2nd edition, Cambridge, 2000), 141.
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“One might anticipate that the U.S.... will treat Osama Bin Laden
and his associates as constituting a paramilitary organization whose
members do not comply with the most basic rules and customs of

warfare. As such, the U.S. could treat them as unprivileged

combatants subject to direct attack. and if captured, not entitled

to prisoner of war status...” [.N90 NWHITNN]

Robert K. Goldman, Certain Legal Questions and Issues Raised by the
September 11th Attacks, 9 Hum. Rts. Br. 2, 3 (2001).
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"Unlike privileged combatants, unlawful combatants upon capture can be tried
and punished under municipal law for their unprivileged belligerency, even if

their hostile acts complied with the laws of war."

Report on Terrorism and Human Rights, supra, sec. 69.
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"Specifically, where in the context of an international armed conflict,
individuals take direct part in hostilities by perpetrating or otherwise
participating in terrorist violence but do not qualify as lawful combatants,
because, for example, they are no authorized by a party to the conflict to
engage in hostilities as provided for under Article 4 of the Third Geneva

Convention, they may properly be considered to be unlawful combatants.

While these individuals will, as a consequence, not qualify for the protections
of the Third or Fourth Geneva conventions, they will nevertheless be entitled
to the minimum standards of protection under Article 75 of Additional

Protocol 1.

(Report on Terrorism and Human Rights, supra, sec. 74).
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"In the case of armed conflict not of an international character occurring in
the territory of one of the High Contracting Parties, each Party to the conflict

shall be bound to apply, as a minimum, the following provisions:

1)  Persons taking no active part in hostilities, including
members of armed forces who have laid down their arms and those
placed hors de combat by sickness, wounds, detention, or any other

cause, shall in all circumstances be treated humanely, without any
adverse distinction ounded on race, color, religion or faith, sex, birth

or wealth, or any other similar criteria.

To this end the following acts are and shall remain prohibited at any
time and in any place whatsoever with respect to the above-

mentioned persons:

a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

b) taking of hostages;

c) outrages upon personal dignity, in particular, humiliating and
degrading treatment;

d) the passing of sentences and the carrying out of executions

without previous judgment pronounced by a regularly constituted



62

court affording all the judicial guarantees which are recognized as

indispensable by civilized peoples.
2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the
International Committee of the red Cross, may offer its

services to the Parties to the conflict.

The parties to the conflict shall further endeavor to
bring into force, by means of special agreements, all or

part of the other provisions of the present Convention.

The application of the preceding provisions shall not

affect the legal status of the Parties to the conflict."
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"1. All persons who do not take a direct part and who have ceased to take
part in hostilities, whether or not their liberty has been restricted, are

entitled to respect for their person, honour and convictions and

religious practices. They shall in all circumstances be treated

humanely, without any adverse distinction. It is prohibited to order that

there shall be no survivors.

2. Without prejudice to the generality of the foregoing, the following acts

against the persons referred to in paragraph 1 are, and shall remain,

prohibited at any time and in any place whatsoever:

a. violence to the life, health and physical or mental well-being of
person, in particular murder, as well as cruel treatment, such as

torture, mutilation or any form of corporal punishment..."
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"The scope of application as defined here applies not only to Article 4, but
also to part II as a whole. Ratione Personae it covers all persons affected by
the armed conflict within the meaning of Article 2 of the Protocol (personal

field of application) when they do not or no longer, participate directly in

hostilities. Ratione temporis, combatants are protected as soon as they are hors

de combat."

Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (Y. Sandoz et al. Eds., ICRC, Geneva 1987),
para. 4520.
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“Members of the civilian population are people who are not taking any active

part in the hostilities, including members of the armed forces who laid down

their arms and those persons placed hors de combat by sickness, wounds,

detention or any other cause.”

The Prosecuter vs. Jean-Paul Akayesu, case no. ICTR-96-4-T (Judgement)
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"These scholars recognize that transnational terrorism presents a new,

unanticipated threat, and that international law must adapt to deal with it."

Travallio y- Altenburg, 106-107

DOXYTN INVIY DY NYN VIPIY ¥ 1D DMIANNN DIWINND MINVITRD TITY TWN
: DYONOPN DYDID 2)D 712D DINMPN

"This Article does not advocate a wholesale change or abandonment of the
rules regarding the use of military force, to the contrary, it argues only for an
interpretation of the existing rules to deal with unique adversaries unforeseen

at the time of the adoption of the UN Charter."
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Travallio -y Altenburg, 113-114
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"The terrorists located in the state, however, and their facilities and supplies,

are permissible targets. and military force may be employed, even if it means

breaching the territorial integrity of the harboring state."

Travallio -y Altenburg, 112-113
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“Even without considering the interpretation of the Third Geneva Convention,
the detainees would be covered by what are best termed "general principles"
of humanitarian law, such as those contained in the Martens Clause. The
Martens Clause was originally formulated within the Hague Regulations of
1899 as follows... The "requirements of public conscience" or "elementary
considerations of humanity" are not meant to be solid rules of governance but
rather interpretative guides... Such an approach affirms that there are
general principles "of invaluable importance at the interpretative level"

to guide a state applying the laws of war.”

McDonald & Sullivan, “Rational Interpretation in Irrational Times: The Third
Geneva Convention and the "War on Terror"” Winter 2003 44 Harv. Int'l L.J.
301,305
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"Accordingly, custom should to some extent mirror the perceptions of the
majority of states, since it is based upon usages which are practiced by nations
as they express their power and their hopes and fears. But it is inescapable that

some states are more influential and powerful than others and that their
activities should be regarded as of a greater significance. This is reflected in

international law so that custom may be created by a few states., provided

those states are intimately connected with the issue at hand, whether

because of their wealth and power or because of their special relationship

with the subject-matter of the practice, as for example maritime nations and

sea law. Law cannot be divorced from politics or power and this is one

instance of that proposition". [.N9DN NWYTNN]

M. N. Shaw, International Law (4th ed., Cambridge, 1997), 62-63.

I9198N DY INWDN TN PRIYI IRNI INDINI-PAN PTN M2 YV PTN PO D) PO 1D
S PTN P09 YaP) TN

"73. With respect to the other elements usually regarded as necessary before a
conventional rule can be considered to have become a general rule of
international law, it might be that, even without the passage of any
considerable period of time, a very widespread and representative
participation in the convention might suffice of itself, provided it included that

of States whose interests were specially affected." (p. 42).
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The North Sea Continental Shelf cases, ICJ Reports, 1969, pp. 2-55
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007 (NNYTDY NIYAN P1apa DYDOWN D) WNN NIV NS DY DNV DINND

NOOP M9 )3 NYWA PN LOTIN PN IYI91 ONODN DN NIV DYV 0 ImMyn NUHd

N2 PYI OIRVY DNY NYWA D) DXDINN 12)0 DN DT 1IN D YAIPY INY VYN NN
DXNIIND DNPON NN ON DXTIND NOX DOYIIA OIRY VNI NI 0I7T2 DMIND)
NOOP A9 YW 1T NANINYD DIPN ¥ DN POD DYOVN DINMYN DOIN .Y 2N
DN Y ,DXW)TH  NODOP 919 1M DIMYN 1N ,0IPN DoN .(ONINND 189 NPO INI)
ND2 VIO VINAD TITD GN) WP MDY VNS 1NION DV A5V P DYIINNND OIS

MYV ININ D92 TIONL(D92NH02 9210 DY THN VYN ANND NIND T NP2 PYI INOY)I

MPONN NX NOX VONNRY ITDX XD PXTY ,NYY 1NN ,0NYTY 1DV 0N YN
SMRD NPIND ITHD MYY 1NIND D01 D¥IANNKN PN T, 010 NIPIIN

NOVN IN VIS PONNY M ,DMYLY 1DV ,NDDP 91191 DIMYN NYTY ,A8NN NN T
959) IPN 002 PYWI RUN PN TR VN MINID 15772 KNIV 20D 197 ,I¥N20 INK DTN
VIN TONND RN IORY IN/ 70 OWYN MINID DY PON HONN DTN NNINN I

70 NDWO

NN Y825 OYANHNIN YNND 1N DX NONRYY YYD DXONINN DPN DXIMYN D PN
MINN TIT PN ON GN ,N9P0 9021, MVUN YD PRI NONYY ,0NYTY IND DX MI)9N
.Y 25vwa ©XYANN YNOY NON VNN NN VIO

DOV Y YNNIV DPNDNY XTI DN ,NDOP /9199 DIMYN NIYLY 9002
¥ 9172 I ON IDON ,NNT .ONA YNAY NMON 1Y ,DONIIRD DMPON NX DXYINNN
Q0N YIND DY SNAY IR NIONA INNND NN DY OMINIAD OMINN NOX DDINND
, D90 MPTY 9N Y93 N1 Q) ,0°02N1N10 W DY DD DI MPONN ,DNVIYD 101N
VNI DIN DY T DNDI N PNT AN DNNNNN 12192 ,53192 I INI DY ¥ P9
,DOXNITIRD PN MNONNN JITN 217 DN NON DMDIANND ,NIYVN 297 , 10D WP
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MYV IN MPTY P71 DMX DTAND DM PNVY 19N NIV DN DPOWY G DY
A HY OO VPR DY DIYNIN DNV NYA DY TN NNAD

PNAND T .VININ TNDIAN NOXN NINY YW DDWNN DY NYIPN NN 1210 1T NTHY
MINN D MIYLY DN NOXNN .OMINIYN MIYY PNYD 1192 YN DNMNY I NTHIY
N0 MIYIS NONYD DN 1910 INNRDY ,THN XY DININ DY D910

NN FYYN PINNA3 YW PIN DIYVIIN DINITND NP NN MIND 9PN L3¢

,(DX2>UNN NMIYVLI) TAN ONIN P XD ,DONIN MY 5515 1NN 719D ,NNYNIN DMIYL NN
YAIP IUNR ,NDYURIN DIPIVINGY (3)51 PYD HW INDN DY NDOP 9179 DXINYN DXODIN
SN0

nCivilians shall enjoy the protection afforded by this Section, unless and for

such time as they take direct part in hostilities”.

IMN — TARD : NITNRI NINDN DY DXPNNN DININ MY YIP DT PYD 10NN NYIVD
27 NIMN NYPNN — NN ;NDNRN SWYNI 7PY PON DDOVNN DNNX P NPNY
NN NNRN OVYYNIA PON DV NN IMNY TN PIS VN2

=12 VAYN DY THYNIN MINI XIN 1OV IRIY NTN NN 2NN 1T PYO D IMYN NIYLD
300 MIND

MY HON ,NT ODNID PYD D MYV DDA PN PV 1T NTHIY DY DPIIN DXDYNN
.112NIN2 DT RWND DN 1PNY NN MIND-PL O0IVNI GPYN , TANR KDY DININ

2131 3IIND -1%3 VAW NNNM 1N (3)51 4’¥D .1 .3.%

MPINY MINN LJOVOPI 19 TN L,A7NIN D) 1ID) IRIY NYTN DY 1201V 19D
NN NN 0P NIINND NN PR TIAD),NYRIN DIPIVIIAD GI0NND NOW 1IN (MINKN
290N MIND-PA VAYN NNNNT IDIND NMINNN

953 P, NURIN DIPIVMAY (3)51 PYD MNXNN2 NINND NPND 191D ORIY [ TOUN
NYRIN DIPIVINGY (3)51 PYD 1PN NNV 19D NN MDIND-PA LIVN NNINND NINRY
JPMINNN NDIND NPN ORI DTN TII99Y 0370 MDIND-)2 VIVND GPYN 1PN
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JIPIVINAN DY PIINNNND PON PIY TD OY POINY M NWYND PR D 1PN NN
MIND-PA VIV NNNN MRNIN N TV XN ININD-PA VAYN INNN NYRIN
: The Law of War 11902 ,Ingrid Detter N721201 NAMD DWND 15 NO0N

“The Protocols have not been ratified by an overwhelming number of States
and a number of militarily important States are missing from the list of those
which are bound. However, the Protocols may, in many respects, reflect what
the existing law already is, and then, in those parts, be binding, not by virtue
of the obligations of the Protocols as treaties, but by virtue of the underlying

obligations enshrined in previously accepted rules.”

Ingrid Detter, The Law of War 143 (2000, Cambridge University Press).

NP LVINND PYDN) 1992 MWD DIND DI NITY 35 PYDN G NN NMIT DY)
NNNN NINN DY IRDN NIV 1IN WX ,DIND 7930 AT .(DNIYND Nannd 123
NN .12Y) NNNNRD PYURIN DOVNN NP DX 30 PN OINN ININD-PI VIVN
PN (DT XWYNA N2NIND DY) ONTIA NPAY) OIND D790 DY InwnD Gry 100

.92 23030 THYNH DININ DMVIYNIN NNPHNN NADN HH) IMHDYI2 DIPIVYIN

137 NPO INT .NMINMN 1N DT DIPIVIID MINIIN IO KD YD YNNI OO DIMYN D)
.DnYNINY

.(3) 51 PYD SV INMINIMD NORYY 298D 19IND RN NNY DNMN) 1T YPI DY

DN _PRY NON .(ONYTIND 139 'yO) %N PT XLINN PYDA 1217 1D DIV D IMYN
NN Y9 DY XN NNV OVIVNN ANN 1OV 2T NI ,TIV MYNN NNINOX DY DININ

2NN VIYN DXAPYN PYDN 1237 DI XOVW N ,M

TTIN NN NN MDIND-PA VAYN INITIIA GPWN WX (3)51 PYD MAD 1T NOPYN
MIND-PA VIYND NTIYN DTN DY NIYN PT2 DWNd 7o ORIV NOTHY )
:YAPI T, )IVYNRIN JIPIVINDL DXPYD DY DNPININ NIRY NINTI PI0NIMIN

“The following rules in Additional Protocol I would, in the opinion of the
Swedish international humanitarian law committee, have the status of

customary international law, at the times however only in their main outlines:

- the principle of ditinguishment, Art. 48;
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- the principle of proportionality, Art. 51:5(b)

DOWINN TY (3)51 PYD ,NINAYD YNNIV 09D

372 NONAY IPIVINDN DY DMININN DXDOYON DY NOWIND O) 1TV (3)51 PyD
Report on Terrorism and Human Rights, supra, IN7) DTN MNITY MONPIIIN-PAN DTN
(1)52 Py0 NN (1)51 PYO NN ,OWNY  NONON (sec. 64

) ,(72y2) NN 27NN NN YW DMVAVN DX8YY Norton -) Turner DOWTH D) T
NMNOPIN YND ONID PAY NN PTN YO MIVHNN,NPIZNNIA MNY PYD IO (3)51 PYD
S NITN DY THYNIA NN MDD 9190

"Customary international law does not recognize the ability of an unlawful
combatant to regain the protections of his civilian status. However, a

controversial provision of Additional Protocol I allows the civilian to regain

his protection from attack when ceases direct participation in hostilities".

L. L. Turner and L. G. Norton, "Civilians at the Tip of the Spear", 51 A. F. L.
Rev. 1 (2001), 28-30.

PIN 2 HY D»»2 MOONN VYYD NDOP A9 IO INYT NNNA 2D ,PISD PIYN
MIND-PA VAV INNN (3)51 PYOY INIYLY RNINONRD MDA NNNDN OYVAD
MAPON YNNI YINI TN N2 THDN MOLONN Y IR TIADN HIW NON )N

)23 NI TONN ,NIVTN 1IN IRNN N (3)51 PYO NNNNY

PTN 2 T Sy MM AWUR AT WOUN PAn ININKD NVININ SWnY T
£ MYMNON NYP ,DX0NY NYNHN YV 157102 DIV

”Article 51 and 52 of Additional Protocol I and, to a lesser extent, Article 13
of Additional Protocol II consist of a number of provisions focusing on, but
not limited to the prohibition on attacks on civilians and civilian objects cited

in the relevant counts of the indictment. Contrary to the suggestion of the

appellant’s first sub-ground of appeal ...the Trial Chamber did not pronounce

on the legal status of the whole of the relevant Articles, as, having found that

they did not form the basis of the charge against the appellant, it was not

obliged to do so. It rather examined “whether the principles contained in the

2
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relevant provisions of the Additional Protocols have attained the status of

customary international law”, and in particular the principles explicitly stated

in the indictment: the prohibition of attacks on civilians and of unlawful
attacks on civilian objects. It held that they had attained such a status, and in

this it was correct”. [.190)0 NWYTNN]

Prosecutor v. Pavle Strugar, 22 November 2002.

115 ,NVNST VIVYNN N2 DY NVINNN NN PIAN ONYIYY PTN M GRY ,TND) R
952 NN NPNXY AN IMIND-PA VAVYND 51 PYD DY DMIOON MNIPYA NINN
DMNNN ON D YaPI OOV MNIPYN 2D ,YNIP PTN T2 .1NIND NPDN NPD
SV NPPIN MND MMPN NOINRY DINIIX DY NIPNN MO : DN 1NN MIND 2 VIYN
VAYN DXIPWNI HNIY NN DY D) 12105 DDIPN NON MNIPY .NPNININ MIVN
MNY DY DNYINNY IUND I2T TON DINIPYN TINOD PRY NON DMN MDIND-P2
DN MO PHN HLNN NIIND NYNON NPPINT POIWN PYDA DMNAPN DININD
DONINN DOV 1YY 21D 12 PN ,NDOP /999 MIAN JION ,NIN MIXNINON 1D O

.DY2»NN DN DININ ITH2 0PN (3)51 YOI IWIPIV

D5 )MV MIIND- VAVN IMDII2 NN N (3)51 PYD 2D NDIY INNINN DN 01205
)2 ¥aP) 197,995 7772 DXNIIND YNOD MON D NI NMIND MIND-PAN VIVYNI YapIv
JIOAN MZIYA W PN HVIN NN PN 4NN XD WM

NIV NYYA 1N ,NPN0N NIMN 795997 ,7523 93 PR T NP NN 12 TN P9 DY
YO MY 2PN NN I3 I 92NV MYYI 1D NN MDD NYDD y¥an
7973 RS IN IPYI NN NINY YaNNa 92711 ROV ,7aY3) .)9nY 9309V 95 ,NAIND

.29 NN Norton -) Turner DY DMPI2T TN INT 1T 1V .HNNDN DIvnn NINN

JMIND-PIAN OO0 PTN N2 NPIN MINNNA D) DMIYP N NTHYD DADN PN
VAYN MOPYNT MINNN P9 NNNDNA D190 DNNY NN DN YPIPN NPIND 2NN
PN DIPIVINT MNRNN DN TINOD 1N NPIND NONN L5993 10 DY )HMIN MMIND-PA
Y0 YVIMTIN RYND .NPHINN PR PN L PTR-NNA NPIN SNDID NWYNY ,NPIMN

: NN DYNIIND NYI9 DY DY 2 (i)(b)(2)8 PYD Yy

“Intentionally directing attacks against the civilian population as such or

against individual civilians not taking direct part in hostilities™.

((1)(b)(2)8 PyD) DMNIND-Y2 DINY DINDID PNYY YAPI INDNI NN PYD
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PON 50NN NN NYHS NPNNN NDNN NVRYIN PYDN NNDNI ,MNXID NIV 19D
.IPN2 RO LPON 1N DN NINY NYY P NDRND MW P

,IPIND DY NOR MIXNND MY PITHN NN TIWY ,770970 IOVIN MDY ,J1ON)
11927 .NNY T NON DY ONMNND YDA NY PYD W

“Military objectives are combatants and other persons directly

engaged in hostilities”

O. Thrifterer, ed., Commentary on the Rome Statute of the International
Criminal Court (Baden-Baden, 1999).

VNN AUR 72V OD2N XIS VIOPIN OV DY PIATO D) M9 DY IwpPNa
AN W 1Y D00 ONMNND YDIAN L2V ,NDOPNI MIMNN NPRIN MIVN DY NV
:ININ MIVHN NN DI K91 NONX MV NNHDNI

213
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.215

“Military personnel and persons who take part in the fighting without being

members of the armed forces...”

Rogers, Law on the Battlefield (1996) 37.

059 93 ©¥NA0N NDOP /DYDY DIIMYN NTAYY SWNN DIV PN 33 ,N9Y MIND Y90
WP PV PUN BOIVNN DINIIND NPID YY NOINN NN 952390 )1 Y95 o»s
,SNS NNID L5953 S0 19INT DYPDIY DN 12 YATH IV ANy AYY Yab ,HadNn
PYS HYN B9V BOTaNNI INAY NI Y3 PN 93 ,0535UNN B39130 2595 NN

JNONN NN INY IN DPVI NIN NN KXY NY 95,079 NY Y53 ,99900 Swyna

TIND TPORIWIT NPPTHN NPPIN DX DMM) NID OOPPNIN N OX G 01PN Do
oY NNIY NN PPN NPITHN D IXRIIND DO 1N PYTY ,)ISY (3)51 PYD NINN
NNV DY PIDYI INNVONI) NNY WIT) N XYNY .PYDN HY DPID NNYI M9 9
IMYOY AWR L((3)51 9y D100N) PNDIN SYYNI PYS PON DDVLNN DIXNNINY NN

0 MNdY SW 120NN DXNIIND YD IMN dNN YAIPN NIN
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1932 913Y 791193 BINITND NP 35N H2INA BINYIN DININD MIVII .41

SYIPOTI YIP (3) 51 PYO ;N
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“Civilians shall enjoy the protection afforded by this Section, unless and for

such time as they take direct part in hostilities”.

12 MIVI M NYURIN NPIVIAY (3)51 PYD DY PNDIND N2 7PN DOYIWN NNV 92D
0010 PT WP MPIYNN NPNYIAY INPA ANT NN NN TUN MPNN 190N
- YN | (hostilities) ”NON OWYYNY NDNN — NNNND WA WY MDD VDY PYON
DY ONY TY 19N (for such time) 7Ty D37 DN — MOWOVMN ; (direct) 7Y NN
DY XVND WATY 1oNY .NON MDD OV NNDIN NNWID DNXA MYT YPI1DPN DINIMP NN
MBNY NOOP /9 DXIMYN DINNY TIND NNXNINNT NNWIN D NN Wpan
DN YD ,29NN 7NN VAVYN NOPYN NNV INTNY ,MINISNHN NAMNHD NPN YD NN
OV, 110 1 DONYY NNMYP NOX DIXNNN DY DNNWIA 1D ) PNN .OMDIVIAY MIVIY NTHY

2199105 1IVION NNNNN DY PPYND v 1D

“hostilities*

DXONMNN PNIND-PAN DYTRND AVNN JNIN DYLVN NYRIN NPIVIDY NMIYIN 12T
: hostilities Y1V2N YW NMININ NNVIAY

219

“It seems that the word “hostilities” covers not only the time that the civilian
actually makes use of a weapon, but also, for example, the time that he is

carrying it, as well as situations in which he undertakes hostile acts without

using a weapon.” [.N9DIN NWITNN 618 /NyN VIVINN]

NNOWI IN PYIA VIDOY 91900 D200 DN PNDROWYND NIN NNIYID MITH NDIYY 29D
SDOP /9199) DIIMYN NTHRY NN NYNTN DIIMD NHN 0927 .PV)

PR OVYIY NNNT NNYI NIR D2DNY ¥ NINAY MIYIA DY DI PR ,DODYNN NYTY
DY 1112 91990 ¥ ,DIMYN YT HY YOI, )ANY VNN MDY DY IV WINIY PN TN
YUYN .DOYION MO IV YN 1NON , NIV NN DY TP 11D DOWYN D) NY NN
(3)51 9y YNNN NN OVYYN” NNNN NITHIN N2 NNYTY 095 NONOY NN

JVUNRIN NPIVIND

$I9TVDIND INANN PITON NNIPND DI YIND 111 NMYT MIPONY

.220
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“Whether or not a civilian is involved in hostilities is a difficult question

which must be determined by the facts of each individual case. Civilians

bearing arms and taking part in military operations are clearly taking part in
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hostilities; civilians working in a store on a military air base may not
necessarily be taking such a direct part. However, stores depots, supply

columns and military installations are clearly military objectives which may

be attacked, regardless of the presence of civilian workers.”

Australian Defence Force Publication, Operations Series ADFP 37 Law of
Armed Conflict, para. 532

DOYWIND 73772 BOIN,NNI2 PHN IPN NN MWD 170 NITHINNY NDI01 NdTHN
DY10IN DOWIRD DT DN ,TPINNN 912901 MY 1NN IR NyNs D2
P22 DOYNINN DIWIN SY NIN DTHYN KON ,PNRD DN HY D012 NN N

SN OUYND

"Take a direct part in hostilities"

P092 .NRN YWYNA (direct part) 9P PHN 51V 12YTN 12 NNRNY WNT (3)51 Pyo

12O¥9 PIN NN T NN NI 7Y PIN NN 2D,V (629 NPDII) Akayesu )T

: (active part)

"...These phrases are so similar that, for the Chamber's purposes, they may be
treated as synonymous. Whether the victims referred to in the indictment are

indeed persons not taking an active part in hostilities is a factual question..."

VI3D ¥ TN NYRYI DXTDNN P NPIYNN NNMP NN MHINVD NPNIN ITYN2
YINY L, TPONY NNNNYND NNYIY PN OYTRND AD8N IWND ["direct part" NN NN
,DNPIVINGY NNWINA ,DYTRN 298N I .NDNID NNYIY DTV DINN DX TNIDN

SYIPOTI YNV PPY PONY N0 ¥ YAIP

" Direct participation means acts of war which by their nature or purpose are
likely to cause actual harm to the personnel and equipment of the enemy
armed forces...

Direct participation in hostilities implies a direct causal relationship between
the activity engaged in and the harm done to the enemy at the time and the

place where the activity takes place."
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Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (Y. Sandoz et al. Eds., ICRC, Geneva 1987),
paras. 1944, 1679.

(516,619 'y ,D¥IPIVIND NI’ONN NNVII)

N2HN N PYTIN NOIX D) ¥ ¥ (Hays Parks) DPINS ©»N 109NN NN DD
JINT .NNN OVYNIA 7PY PONY NI DINNN VLD

Hays Parks, Air War and the law of War, 32 A. F. L. Rev. 1, 116, 118 (1990.

PoN” SN NIN AN MAIP MINI IWVINNN NDP2INN TPRYN XD 1D, YD OV ,NNTa
SINT LNDNRN MWL 7 PYd

.A.P.V.ROGERS, LAW ON THE BATTLEFIELD, 7 (1996).

192952 MNIY Y ,NINININ 23D 152 NINNNND MIVIDN 29D 123 95,9193 NP1 Yoa
PIN DY — NIV NMOIN DY TIPOIY YINON WX DIVANN MIIYI 990 WX Y
1979 PYYI 9291V 15 DY PIVND 1N’ RIY INTIA 1OV NN MDD NI Y

$0%N1HN DIVWYNI ,DITRN AN

"acts of war which by their nature or purpose are likely to cause actual

harm to the personnel and equipment of the enemy armed forces.”

391 DINIIND OMION NN OITAND ,NIN MIIYD DIYNINN DIYANM 95 9192 TOY %D
VNS

)Y PON NDVIY NN NWITN MY, Akayesu 1Y MININY NTHYN 29D ,ToN NN
;270 OIS YNIN IN NDWYN [ )IONNAY N D MIAPY INNIVY INTID ORTIA NN OWyNa
RN OWYNI DOV J9IND 27N

1IN NIN LPHTIN MNP 2209 PIN HVI 1N NIV YN HY Y¥aN IN NHYN ,)PONN
MNP YN YD 91999 PHN HVIN DTN 9211 )TN TIVIDA 2N PHN YV
LD2°00991 NI0N MMNIN T8 PINN MNVOYN NN ¥INN NN 0N NN DIYIN .PNIN

:1I0INAVOIP TN ONONN DT PIYD
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"Noncombatants and civilians can be designated a valid target if they are
sufficiently involved in the war effort. For example, any civilian who directly
participates in hostilities would be equivalent, for targeting purposes, to a
combatant. Although the exact level of involvement necessary for a civilian to
become a valid target has not been fully defined legally, it is usually viewed as

being a decision in practice based on context. Civilians who work directly to

conduct the war, or occupy a role normally held by a soldier, are valid

targets. There is also a legal consensus that a civilian head of state who serves
as commander-in-chief of the armed forces falls within this category. Other
civilians who occupy positions of special importance or significance-such as

weapons development-that are more valuable to their government in their

current role than any contribution they could have made on the front lines, are

similarly subject to attack."

N. Canestaro, "American law and Policy on Assassinations of Foreign
Leaders: The Practicality of Maintaining the Status Quo", 26 B.C. Int'l &
Comp. L. Rev. 1, (Winter 2003), 8-9.

Y PON DOILVIY NI YN DINIIN XD YNIPN PN TMDNN OV PIATO M D 228

-5 DY TN 7AW NN MDA (integrated) DXANWN DN ONX ’NDN MY

"an uninterrupted, indispensable part of an activity, such that the activity

cannot function without that person's presence."

M. E. Guillory, Civilianizing the Force: Is the United States Crossing the
Rubicon? 51 Air Force L. R. 111(2001), 117.

099 DIYNAN 990 NN DIYNANNI DININNN ,OINTYNN 3 POD PRY INNND
,O779592 ©»PNNY Y9IN XY M 50N HN NIINN MDY NNNIND DIINNN DY
P90 D) PN ,NIINN MIPY92 1NN 7Y 19IN 7D%ADIVWN”7 0919 Y3 PAD PRY NN

2N MY 1N W PIN OINPIYY 13 9297 95

TININY MDY PON NPYN NN D) 7D NYT NN DDDN NDOP /M9 D PINd 229
MINN XN DOIN ,NDND OUYNI PY PON HONY DD VN ,NDPNN NOWAD NN TPN
NN DAPY NYPY XPY KT .(NYTN DNND 13 /YD) NP2 PYI XY DTN ININY TO2 NNXY
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NN IND OX NN OVYYNI PY PON LNV MDD VN> OTR ONX NINWYN 1D NYIAPN
DY NINI X9 NINN RYNY ) 1) IND OX MDX PYI DTN ININ XY ONX NORYNIN
1O 5¥Y ,PONND 192 TOY NN 1ININN OWYNI PV PON DLW MDD VN> XD 19N

.DOP 99 DY INTNY NX D2PY 1) XD (DXINNII) DY PNV 2D NN

T NIN 90V M0 TPAY ,NXTNVAN INSING NN N NTHY ,PIN 120V 293 % ,PoN 19

1IN LNIIN DVI TN NN NNNND MINI ,IPX2 1P RYN IONY ,ND) D)2 NN
395 [ FPNIIND IMDIVIND 12 MINY PNV M TINNDN DNNNN AN NaANTY MNN
LDYDWUND 1N NI T PYN RSN DY 192 PYWI NOWI YT-DY [ NNONON M T DIWNTY

"For such time as they take a direct part in hostilities"

MNIND-PIAN VOYNNNI PIN INNN NN B NN OO NN NINTHN NTHY 2990 ININD
.(3) 51 7yD2 1,01 1T NN HY NNNYAIAD DY WATI [, NIRD NINID I

DIND-2N VAYNIN PTMIDN 2792 NPNIPY ML) YIDY MN»P 1T NIND DN

DTNY J9IN ,DINNND TIT DY WI9D ¥ YD MDY MDD NN NYIAPHN INYRIN NDYIIN
NPT IN O N, DN MDY YSIN NINY D2 P TIDOVNY NIVND WN»
2y TN NXIN YD ,N2IY NDOP MOMI DV INYT NN NRMIPN 2D MY . NIYan Prapa
TYIND P NYN NNOND2 PON VN DTN ININA YN MDD ,INWNY 1OV 1T NDIDON
219X J9IND PYWI XY DTND ON ,NPN NNIPY NYNN TONNA 191) NYINN NOpNN WINdA

(0 MDA >OIMSI PN MYV 12T

;AN NN NN IWIDY W O NIAN0 TN MO NN NN G NYIPN 7IWN WD
M0 IMNIY I, N0 MDY 2NN MW NN 1I9INIY DTN 21T IWND MY
2PNV 0D AWNNY X091 XIM DMY YOPS-NT NIN M DTN .02 Y931 Y9 PowY

APWI N APIM POIYNY 1T MDYaN STN XIN IR P N0 MY PY 191N

DYTND 298N PNIN DYVH PYNRIND DIPIVINAD MIVAON IO 19N 2V N IWpPna
: DYIPA MY PYOY DXONMNNN ,DOYD 1IN 2D DMON PINDIND-)PAN

“It seems that the word “hostilities” covers not only the time that the civilian

actually makes use of a weapon, but also, for example, the time that he is

carrying it, as well as situations in which he undertakes hostile acts without

using a weapon.”
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19272 )% NNYIDT NNNDN NN ¥ ,NNIID DIVNI ROV ,NDDP 91719 DI ¥, PN
NN IPYI IXR NI XN YN P, MPON NN NN WO HaNnY T DY (4 'ny3)
APV 555 120 NPR (PWIN NNXN DY) PN NN P NT NN NNV

MAVARND NO2ND OIPN PN YD NNADY NNHIRND NDNN NN NI OYWOWN NYNN
) 012I0N W, NINY NIDNA T NY2INI NDNX MY PY> PON DONN NN YNID
SN2NIT NN RIN PVIMSIN INNN RON (3)51 YDA MIAPN NTINAN SVIADIN 1NN
QLIV IPINA YSANN LMDV NINNIND PN WNY) PN DY 1IN DTN - DD

SININININD 92N NIN T DD IOV NIVNY VN, NDPN SYYN

"[At the other end of the spectrum is] the view that there is a loss of privileged

status as long as the person is a "member" of the group engaged in hostilities.”

Ken Watkins, Combatants, Unprivileged Belligerents and Conflicts in the 21"
Century, HPCR Policy brief,
(http://www.ihlresearch.org/portal/ihli/Session2.pdf, at p. 2.
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“A civilian who, after carrying out military operations, is in his house or is

going to a private home or to a market, may not be the object of attack, but

may be arrested and prosecuted...”
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"Others falling within the category of unprivileged combatants are civilians,
noncombatant personnel in the armed forces, as well as noncombatant
members of the armed forces who, in violation of their protected status,

actively engage in hostilities. These persons temporarily forfeit their immunity

from direct individualized attack during such time as they assume the role of a

combatant. It is possible in this connection, however, that once a person

qualifies as a combatant, whether regular or irregular, privileged or

unprivileged, he or she cannot on demand revert back to civilian status or

otherwise alternate between combatant and civilian status."

Report on Terrorism and Human Rights, supra, sec, 69.
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"Now, exactly when a civilian ceases his direct participations in hostilities is
unclear. If "direct part" in hostilities is an affirmative behavior akin to taking
up arms, such as sniping at military members, such a civilian who is a valid
military target while he is planning or executing an attack becomes immune
from attack once he is not involved in planning another attack, even if he will

become involved in the conflict later. Great inequities could result. A

serviceman would be subject to a charge of a violation of LOAC [Law of
Armed Conflict] should he kill a civilian while he is out of the hostilities, even

if the civilian had recently taken a direct part in hostilities."

Turner -y Norton, 29-30
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: Stone TNIZNT DY 1INNNDI MV INYN DTN

“The doctrine of proportionality... accepts wartime civilian casualties as

inevitable, but the doctrine of proportionality requires that civilian casualties

inflicted by military strikes not be excessive in relation to the anticipated

military advantage gained by the strike.” (27NN - 190N MWITHN)

R. W. Stone, “Protecting Civilians During Operation Allied Force: The
Enduring Importance of the Proportional Response and NATO'’s Use of Armed
Force in Kosovo”, 50 Cath. U. L. Rev. 501, 504.
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"Perhaps the most basic rule of the law of armed conflict is that civilians and
civilian objects must not be made the object of direct attack, although

incidental injuries caused to such persons or objects in the course of a

legitimate attack must be proportionate to the purpose of the attack. The 'attack’

here referred to relates 'to the advantage anticipated from the specific military

operation of which the attack is a part taken as a whole and not from isolated or

particular parts of that operation...
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Injury caused to civilians or civilian objects incidental to a legitimate

attack against a military objective does not render the attack illegal.”

Leslie C. Green, “The Contemporary Law of Armed Conflict” (2" ed.,
2000) 124.
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... Military objectives do not cease to be legitimate objects of attack

merely because of the presence of civilians or protected objects.

Nevertheless, care must be taken to spare the civilian population and

objects when attacking a legitimate objective.”

How Does Law Protect in War?, Marco Sassoli & Antoine eds. (1999)
164-165, 167.

: Wright T9Y2)91 DY 710NN 1)

“Not all unintended civilian harms are prohibited, though. Only those

unintended civilian deaths and other harms are barred that are either

unnecessary or somehow override or outweigh “the concrete and direct

military advantage anticipated” from the attack...”. (3”Pn - NN NWITNN)

R. George Wright, “Combating Civilian Casualties: Rules and Balancing in
the Developing Law of War”, 38 Wake Forest L. Rev. 129, 134.

: Gardam DTN DY DIXNNNMY DXAPNN 717127

“The immunity of noncombatants from the effects of warfare is not, and has
never been regarded as, absolute. Some civilian casualties have always been

tolerated as a consequence of military action.”

Judith Gail Gardam, “Proportionality and Force in International Law”, 87

AJ.IL. 391, 398 (1993).
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“Military objectives in civilian areas were legitimate targets if they were in
the immediate area of the operations of land forces and there was 'a
reasonable presumption that the military concentration is sufficiently
important to justify such bombardment having regard to the danger thus

caused to the civilian population' ".

Supra, 401.

TPNNND MDOYAY NMTVAN NNMP 1D NN MDIND-PIAN VIVYNN YD ,NDIY IR DN
NOYIND THOINXNNINY NN TIY DD NNON NN I Y9 112 ¥YaAPN YV XN Y9N
N2WAN MMM THINRIAND NOWNNNY D25 ,0°12TN YIVN .ONDN TYI NYNINIY NINIANN
212> ,DXNNINA NYNIOY NN NNDNI NNPDY JINY 710N AN NOYTY NNNON

AN 5y nvnd

S5U OMNN 23 DI DINDIDY MINYN 23T PITH UNINa yp N IWpna
NOPINY I FPNAYN N0 MPON NIPN NY NINAY 190 NNYMI 12 NN DINNN
S PYTN MWD . OINTIN DINSN) TN 23 917522 Y 9N Y

“Civilians present in military objectives are not protected against
attacks directed at these objectives; the presence of civilian workers in
an arms production plant, for instance will not prevent opposing armed

forces from attacking this military objective.”

Humanitarian Law in Armed Conflicts — Manual, The Federal Ministry of

Defence of the Federal Republic of Germany (VR II 3, 1992) , 445.
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"Intentionally launching an attack in the knowledge that such attack will
cause incidental loss of life or injury to civilians or damage to civilian
objects or widespread, long-term and severe damage to the natural

environment which would be clearly excessive in relation to the concrete

and direct overall military advantage anticipated." (»n7nn - NODIN NYWYTNN)
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VIPOTI VAP, Thrifterer TNI2NN NIV 57N 8 PYD DY MINWIN NMIVINI

"The fact that a civilian is killed or injured as a result of an attack does not

automatically mean that a violation of international humanitarian law has

occurred. Civilian casualties may occur when weapons are directed against

military objectives but the projectiles miss the target, or when military

personnel, acting in good faith but on the basis of erroneous information,

attack an object which they believe to be a military objective, but which in

reality is not.

The fact that civilian casualties are caused during an attack does not, of itself]

render the attack unlawful, as proportional incidental casualties caused during

an attack on a military objective are legally acceptable."

O. Thrifterer, ed., Commentary on the Rome Statute of the International

Criminal Court (Baden-Baden, 1999), 187 .
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“The obligations of Articles 51 and 55 are accepted on the basis that any
adverse party against which the United Kingdom might be engaged will itself
scrupulously observe those obligations. If any adverse party makes serious and
deliberate attacks, in violation of Article 51 or Article 52 against the civilian
population or civilians or against civilian objects, or, in violation of Articles
53, 54 and 55, on objects or items protected by those Articles, the United

Kingdom will regard itself as entitled to take measures otherwise prohibited

by the Articles in question to the extent that it considers such measures

necessary for the sole purpose of compelling the adverse party to cease

committing violation under those Articles...”
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“It is unlikely that a human rights lawyer and an experienced combat
commander would assign the same relative values to military advantage and
to injury to non-combatants. Further, it is unlikely that military commanders

with different doctrinal backgrounds and differing degrees of combat
experience or national military histories would always agree in close cases. |

suggest that the determination of relative values must be that of the

“reasonable military commander”...” (37NN — NODIN NWITNN)
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William J. Fenrick, “Attacking the Enemy Civilian as a Punishable Offence”,

7 Duke Journal of Comparative and International Law 539, 546
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“The battlefield assessments, even under the best of circumstances, would also

be strongly colored by emotion and stress, and by imperfect information and

reasoning. In particular, to try to predict even the direct military advantage to
be gained only by exposing a civilian population to some additional hazard is

to risk drowning in unknown contingencies, unexplored alternatives, and

disputable assessments of the value of the advantages in question.” mwyTnn)

(NN — 190N

R. George Wright, “Combating Civilian Casualties: Rules and Balancing in
the Developing Law of War”, 38 Wake Forest L. Rev. 129, 146.

N

"Military operations, like moves in chess, are sometimes sensibly
undertaken with an eye toward indirect, long-term payoffs, whether such

payoffs are certain or not...”

Supra, 149.
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“... the standard of measurement must be one that is practicable to use
in advance and it must be possible to determine whether the
proportionality requirement is being met at various stages in the

conflict...”
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W. J. Fenrick, “Targeting and Proportionality during the NATO Bombing
Campaign against Yugoslavia”, EJIL (2001), Vol. 12 No. 3 489, 499.

: Hampson 1m0 >1272 19

"It 1s also necessary positively to consider the likelihood of civilian losses and
to take that into account in deciding whether to proceed with an operation and

how to carry it out. It was clear, even without the statements made at signature

of Protocol I, that the evaluation has to be made at the time and not with the

benefit of hindsight."

Charles A. Allen, rptr., "Implementing Limitations on the Use of Force: The
Doctrine of Proportionality and Necessity", American Society of International

Law Proceedings, April 1-4 1992, 47.

: D) NI

Danielle L. Infeld, “Note on Precision-Guided Munitions”, 26 GW. J. Int’l L.
& Econ. 109, 120.

()b(2)8 pyo nx nxann ,elements of crime navyy 37 ©»9wW NYN T NN

A0 DY 1NN NN ,NNNDN DD DY NNPPIN 9272 NVYNN D NYIP NN NPIND

YapNNY YN ©Y0a-HY XYY ,NVINNN NYAP BT INASN TPAND Y172 0PN YNPN
V ?) f f

: DONIVUN NN NUDL T .NDIYON M YINN

"... this knowledge element requires that the perpetrator make the value

judgment as described herein. An evaluation of that value judgment must be

based on the requisite information available to the perpetrator at the time."

Elements of Crimes, Article 8(2)b(4), footnote 37.
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“It is suggested that the duty to take precautionary measures is not
absolute. It is a duty to act in good faith to take practicable measures,

and persons acting in good faith may make mistakes”.

W.J. Fenrick, “Targeting and Proportionality during the NATO Bombing
Campaign against Yugoslavia”, EJIL (2001), Vol. 12 No. 3 489, 499.

1955 N9 KAXN YWIND 2N NYT 9IPOPW ININT-PAN DIWNN PAIYN T MNO¥ND NO
: Gardam HTNNN MI2TI .AMIYO MYNINHDY DIPH N2 NNNDD

“The rule as it stands allows a considerable degree of latitude for
interpretation before a particular attack will be considered indiscriminate. The

lack of precision operates in the interest of the military rather than that of

civilians.” (0NN — NOOIN NWITHN)

Judith Gail Gardam, “Proportionality and Force in International Law”, 87

A.J.IL. 391,407 (1993)
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"Injury caused to civilians or civilian objects incidental to a legitimate attack

against a military objective does not render the attack illegal."

Green, The Contemporary Law of Armed Conflict, supra, at 156.

12,9905 70 TAN OPIN YNNNDN SYNNAN IZY PR D MIAPY NNN NIdD NINK YN D
DINNIN MO, NINY IWPN 992 ,NRN D MNKN DY INPPIN NN )INAY DOWPIAN NN
DOYIN , NN MDIVIIN N0 MYNINNDN NON TPV, MNNINN IO I NINNL
ST DIVN YD YIAPd XD POMIND-P IN ONDTN DDV HNNDIV N D 92 0NN D)

JNRNYOWD NPPIN YN )N PNIND ) NINNON

DNYY DY NNPY PNVIAN NIMD NN 29NN INN NPIRIVINNIDN NIPY 2D ,WNTI Ty
DXNIN NNN DNXY NN IPNY >TD ,DNDIYY 1D7T NIPNID DXPIAD SNYI DN
299 MYNAN ,Parks YAIP ,OWND T .NPN WIND DINDYY

"Lawful combat actions are not subject to some sort of 'fairness doctrine', and
neither the law of war in general nor the concept of proportionality in particular
imposes a legal or moral obligation on a nation to sacrifice manpower,

firepower, or technological superiority over an opponent."

W. Hays Parks, Air War and the Law of War, 32 A. F. L. Rev. 1, 89 168 (1990).

9y ,NPNN MIYA DIV DAMIN) NPYNIVPINININN PPV [, PIN 710V 295 : TP NNY
Danielle L. 1X7) ©X09NN0N DNINN T2 DMINHND MIIWYNM DONMN ,YTHRN D02
.(Infeld, Note on Precision-Guided Munitions, 26 GW. J. Int'l L. & Econ. 109, 120 (1992)
DY MAN-IND NPYW IN,YIINT MO DY YL 1IN ,I0N PWTIN N MYV
55 NNT DY ; DYNIIND NIYSN DYDY DD OMVY NONX DO — PNINND YHH21 MDOIMN

JPPIN-IN52D NDIYON NN DYINN DN NIN

DN NP2 NOMNNN NNNDN DI, 719 PN TN ,2IND PON 1 NON PYN NMYL
NMIND ,TPNNN PDIVIIND DI MININ T DY DMV, NININ-ND MO MNDNT
DIONNAY L1999 AN XN DOYTIN TONN2 1D ,NNNTY 1O ,Ownd 5 .10nd
DXNMNX 500 -5 NI ,MAYONY DV 12YYO NPADAIDIN TN NN VORI

Washington Post, 21 September ) ¥39) XD 1ON) Y201 YN I3 NIIYN THNNA .0»2A501)
1999, Al, cited in A.H. Cordesman, “The Lessons and Non-Lessons of the Air and Missile

.(Campaign in Kosovo™ (1999) 21.
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LDINATNRA NP NN DNV D3IPNNN THR YN 19998 NPPNa

SINT LT DA DY NYIND YT-DY DOND NTYNN NYT

Final Report of the Prosecutor by the Committee Established to Review the NATO

Bombing Campaign Against the Federal Republic of Yugoslavia, June 13 2000.
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DM NN YN

YN HY APNSNN 23972 YNOIR H9 PN OO ,PNAND NYINN WP NOX NNYLY NAIVWNA
PNRYD ,09°0H3 Y 1Y 99 1IN NIV NI NIVPRN NI YD 989D DNIYA NN
595 09N NN NHTIPN NNAIVND 70-72 MY NANINA NONMNN DT PNIYY N2 DY
M) T HSPXAD DM NI DI DI PN YD MNYIINT MNNINONRN Y291 DY NNNRN

290 YPN PIOWNT /A9 IO 1Y IWPN1

"The jus in bello prohibits treacherous assassination, yet nothing prevents

singling out as a target an individual enemy combatant (provided that the attack

is carried out by lawful combatants). The prohibition of assassination does not

cover "attacks, by regular armed military forces, on specific individuals who

are themselves “legitimate military targets". The United States was,
consequently, well within its rights during World War Il when it specifically
targeted the Commander-in-Chief of the Japanese Fleet, Admiral Yamamoto,

whose plane was ambushed...".

Yoram Dinstein, Legitimate Military Objectives under the Current Jus in Bello,
31 Isr. Y.B. Hum. Rts. 1, 15 (2002); quoting B. M. Carnahan, Correspondent's
Report, 2 Y. B. Int'l Humanitarian L. 423, 424 (1999).

TINON YN P2 ,29PN NTYA DIND DY DNDN TPNI NINDN DY) P 572N DI PR
DRNN SYI9 1 INPTN OV DN INIAND TP ,TNY .91 D2 LOINIVA
MT DY NP DMDI0IAN MNIPYN DX 90D VOINIVN NNNWYD .DNNDNPND O
YWNAN NI 1A NIMNINM NTPINN DY INJIWI 19IND OINVIN POND ,NNNONN
DYDY MINDNN NPNN MND THPIN NN PRY INTIAY NIV NNNYNNN 21NN dPIN

9PN NNANP DY NNMANN OMNT NX NYTY 20210 NYNINNDT ,NI0 DD IN ONIN
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YRY JPVLO IRNT /A9 ,PNDIDAN 2D DNMNN NT PRYOY 1IN PIDIND NN IWR 273
29°890 GPMN SY NIPNAD NYPN 915735 101N DIAY DN PIAT PN

"... targeting perpetrators of terror is not killing them by name, but by role. To
kill by name is to kill somebody simply because he is who he is, regardless of
any contingent features he has or actions he has committed. Such killing is,
indeed, deeply problematic. But targeting people in war is not of this kind. It is
connected with the special role the targets play in the war, or, to put it more

precisely, the special threat they pose to the other side...

In [targeted killings], human beings are killed not because they are 'the enemy,’
but because they bear special responsibility to play a special role in the enemy's
aggression. This is particularly true in war against terrorism, where those

targeted are personally responsible for atrocities against innocent lives...

Thus, when the leaders of various Palestinian organizations, such as tanzim or
hamas decide to murder teenagers in a night club, children in a bus on their
way to school, or participants at a Passover seder, and when the members of
these organizations volunteer to carry out such horrors, they bear full

responsibility for their actions. Killing them to prevent or at least reduce such

atrocities is the least form of depersonalization in warfare, and hence the most

justified one."

Daniel Statman, The Legitimacy of Targeted Killing, paper presented in Tel-

Aviv University, available on http://www.tau.ac.il/law/cegla/statman.doc.

2Y PNY N YT 1OV ,295¥ NPIDI O TPINND DIDX0N MIDWIY ,N1N NPTNN NTHY  .274
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NRYVNY [ NNT DY T YN W DT RYDD WITY XY DN 1927 DY 0PN DN
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NOIN MINID PN : NINNX T2 TYUN DX DOWHTHI DN DD TUN — DININ DMININNDN

DN T NINORND NNIND ,DMITHA DOYSNINI ROW O8O0 DMY

T. J. Harder, "Time to Repeal the Assassination Ban of Executive Order
12,333: A Small Step in Clarifying Current Law", 172 Military L. Rev. 1 (June
2002).

J. F. Addicot, "Proposal for a New Executive Order on Assassination", 37 U.

Rich. L. Rev. 751, (March 2003).

N. Canestaro, "American law and Policy on Assassinations of Foreign Leaders:
The Practicality of Maintaining the Status Quo", 26 B.C. Int'l & Comp. L. Rev.
1, (Winter 2003).

B. A. Gorelick, "The Israeli Response to Palestinian breach of the Oslo
Agreements, 9 New Eng. Int'l & Comp. L. Ann. 651, (2003).
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,MNI0N MNMNIN DY DNYON PIVAN NIDOYA DHYY 1IN DXINNVNN ,NDN DT Y9 DY (N
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S OWPYTN TIDNN 2TD M M

" In the modern era, however, where the line between war and peacetime is
inexorably blurred, many of the most basic rules regarding military necessity,
unnecessary suffering and proportionality apply equally to the peacetime use

of military force.

The law of armed conflict describes lawful targets, which can be destroyed in

the proper context of military operations.

The general principle is that military personnel acting in self-defense in a
peacetime or wartime environment may Kill the enemy, whether lawful
combatants or unprivileged belligerents. It is also clear that ""the enemy"
may include civilians who take part in the hostilities. An enemy
combatant, whether part of an organized military or a civilian who
undertakes military activities, is a legitimate target at all times and may
be lawfully killed, even if by surprise. This includes the leader of the

hostile forces."
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J. F. Addicot, "Proposal for a New Executive Order on Assassination", 37 U. Rich. L.

Rev., 751, (March 2003) 783-784.
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