At the Supreme Court
Sitting as the High Court of Justice					HCJ / 02


1.	Physicians for Human Rights – Israel
2.	The Palestinian Centre for Human Rights 
	Represented by Attorneys Aryeh Carmeli and/or Yosef Arnon and/or Firas Malham and/or Ram Vinograd and/or Badran Salameh and/or Amir Shalom and/or Yossi Zur and/or Yishai Niv and/or Ayelet Eshel and/or Yoav Carmeli and/or Ido Stuber and/or Sarit Arieli and/or Yehudah Cohen
	Whose address for the purpose of the delivery of legal documents is
	18 Shlomzion Hamalka St., Jerusalem 94146
	Telephone; 02-6245245		Fax: 02-6250777
								The Appellants 

			V e r s u s
1.	General of the Southern Command – Doron Almog
2.	The State of Israel – Ministry of Defense 
Represented by the State Attorney’s Office
29 Salah A-Din St., Jerusalem
							The Respondents

Petition for an Interim Decree

A petition is hereby respectfully submitted to the Court requesting that the Respondents be ordered to come and give grounds why the use of “Flechette” type tank shells in the context of IDF operations in the Gaza Strip area should not be halted and prohibited.



General
1.	Appellant No. 1 is an association of physicians and a human rights organization whose purpose is “to struggle on behalf of the dignity, physical and mental integrity, and right to health and medical relief of any person in Israel and in territories under its control.”

2.	Appellant No. 2 is an independent legal organization based in Gaza that devotes itself, among other issues, to implementing democratic principles and protecting the rule of law in the occupied Palestinian territories.

3.	Respondent No. 1 is the General of the Southern Command, and is responsible, inter alia, for IDF operations in the Gaza Strip.

4.	Flechette shells have been used by the IDF for many years in the context of the conventional battlefield.  For some time now, however, their use has been introduced in densely-populated areas as part of the IDF military operations in the Gaza Strip area, as shall be detailed below.

5.	The “Flechette” shells (from the French “flêchette,” meaning “small arrow”) are known to contain thousands of small metal arrows, each some four centimeters long.  When the shell explodes in the air, at a height of approximately 30 m above the ground, the lethal arrows scatter over a cone-shaped area some 300 m in length and 94 m wide.  It should be noted that the Flechette was developed by the Americans in Vietnam, when they sought an effective weapon for attacking Viet Cong forces hiding among the trees in the jungles and dispersed over a large area.

	The above data was taken from the Internet site of Jane’s Defence Weekly (www.jane’s.com).  A copy of the publication is attached to this petition as an integral part thereof and labeled A.
			Appendix A

6.	It is worth noting that this weapon has been considered controversial since it was first introduced.  The arguments raised against the Flechette are based, inter alia, on the principles of international law in the field of the laws of war, according to which weapons causing “unnecessary suffering” are not to be used, and the indiscriminate use of weapons in population centers is prohibited.

7.	The Appellants will argue that the Flechette causes “unnecessary suffering” due to the enormous number of arrows, which injure the victim’s body (similarly to an explosive device containing nails), and that it is also considered an “indiscriminate” weapon, since it disperses over an enormous area, and is very difficult to use precisely.  Accordingly, the Appellants argue, its use is prohibited, particularly in civilian population centers.

Factual Background
8.	As mentioned above, the IDF has used this weapon for many years, particularly in the context of its operational activities in southern Lebanon, during which “dead areas” were declared along the border of the “Security Zone” – any person entering these areas was considered a “terrorist” to be eliminated.  As soon as movement was identified in these areas, the tanks fired Flechette shells.  It is worth mentioning that even during this period, arguments were raised against the IDF that the use of these shells caused the death and injury of dozens of Lebanese citizens, despite the fact that the use of Flechette shells was limited to sparsely-populated areas.

	Among other publications, a special chapter was devoted to the IDF’s use of this weapon in Lebanon in a report of the organization B’Tselem entitled “The Violation of the Human Rights of Lebanese Citizens by Israel (January 2000).”  

	A copy of a page from the relevant chapter in the report (published on the organization’s Internet site – www.btselem.org) is attached to this petition as an integral part thereof and labeled B.
Appendix B
9.	After the outbreak of the “Second Intifada,” as Israeli tanks returned to the Gaza area and to the West Bank, the Flechettes were kept in the ammunitions stores, since the IDF felt that it was not appropriate to adopt combat methods from Lebanon for use in the Territories.

	To the best of the Appellants’ knowledge, unchallenged publications state that at the beginning of 2001, as the conflict intensified, the decision was made by the Southern Command to recommence use of the Flechettes.  The Central Command, by contrast, decided that the use of the Flechette shells in a densely-populated area such as the West Bank was dangerous.

	A copy of the newspaper article by Meron Rappoport on this subject, dated March 8, 2002, is attached to this petition as an integral part thereof and labeled C.
			Appendix C
	
10.	On December 30, 2001, three youth − Muhammed Lubad (17), Ahmad Banat (15) and Muhammed Almadhun (16.5) were killed in the Lahiya district of the Gaza Strip by a shell fired from an IDF tank engaged in operational activity in the area.

11.	Autopsy reports on the three youths show that each was hit by many dozens of metal arrows on all parts of their bodies.  The Flechette arrows are described in the reports as “having the form of a black metal arrow, with a diameter of approximately 0.2 cm and a length of 3.7 cm, with a sharpened end and another end with four metal flanges, with a width of 0.3 and a total weight of 0.8 g).”

	Copies of the opinions numbers 3/2292/2001, 3/2294/2001 and 3/2295/2001 are attached to this petition as an integral part thereof and labeled D1-3.
				Appendix D1-3

12.	At a special meeting of the Knesset Foreign Affairs and Security Committee on January 22, 2002, devoted to clarifying the circumstances of the death of the three youths, and attended by the representatives of Appellant No. 1, Brig.-Gen. Ghannem Hamada, commander of the district battalion, “admitted” that the type of shell fired by the tank was a Flechette.  This was effectively the first time that an authoritative IDF source had admitted the use of this weapon.

13.	In June 2001, a further case occurred.  In response to shots fired at the IDF post at Netzarim Intersection, a Flechette shell missed its target and landed near a Bedouin tank encampment.  Three women were killed; Salmiya Almalalha (37), Hikmat Almalalha (17) and Nasra Almalalha (61).  Three other members of the family were injured.

14.	In August 2002, four members of the Abu Al-Hajin family were killed − the mother of the family, Rawida (50); her two sons Ashraf (23) and Nihad (17), and their cousin Muhammed (20) − by a shell fired by a IDF tank.  According to various reports, this was a Flechette shell.  Eight other members of the family were injured by the shell, including a 3-year old boy.

15.	On February 14, 2002, the representative of Appellant No. 1, Dr. Ruhama Marton, wrote to the Chairperson of the Knesset Foreign Affairs and Defense Committee, MK David Magen, following the killing of the youths on December 30, 2001.  Among other aspects, the question arose as to why a Flechette shell was used in this case.

	A copy of the letter is attached to this petition as an integral part thereof, and labeled E.
								Appendix E

16.	On August 30, 2002, the representatives of Appellant No. 1 wrote to the Attorney-General, Mr. Eliyakim Rubinstein, asking that an investigation be undertaken into cases in which this weapon had been used, leading to innocent casualties.

	A copy of the letter is attached to this petition as an integral part thereof and labeled F.
								Appendix F

17.	On September 1, 2002, the representative of Appellant No. 1, Ms. Hadas Ziv, wrote to Minister of Defense Mr. Benjamin Ben-Eliezer (Respondent No. 2) asking him to instruct the IDF to cease its use of Flechette shells, since these cause indiscriminate damage and unnecessary suffering.

	A copy of the letter is attached to this petition as an integral part thereof and labeled G.
								Appendix G
 
18.	As of the date of filing the petition, no response has been received from Respondent No. 2.

19.	The Appellants shall argue that the use of the Flechette shell is illegal, constitutes a brutal violation of the general rules of law and the rules of control of an occupied territory and, inter alia, constitutes a violation of accepted and/or customary international humanitarian law, since the shell causes indiscriminate damage and unnecessary suffering.

20.	The Appellants shall argue that the use of Flechette shells in the heart of a civilian population is unreasonable and contrary to the Basic Law; Human Dignity and Liberty, since such action constitutes the use of an excessive means.






Legal Grounds for the Petition

A.	Illegality in International Humanitarian Law – The Rules of War

21.	It is a principle of international humanitarian law and the rules of war that means that cause indiscriminate injury or that are unable or incapable of distinguishing between civilians and combatants are prohibited.  In addition, means causing unnecessary suffering and superfluous injury are prohibited.

22.	The obligation to protect the health and life of civilians who are not engaged in combat is mentioned in all the conventions constituting international humanitarian law; in some conventions, the obligation is mentioned several times.  The prohibition on the arbitrary taking of life outside the parameters of self-defense may be identified on several levels in international law.  The most basic level is that of the general rules of war, which establish the basic principle that civilian targets, including civilians, shall not be the targets of attacks.

23.	Inter alia, Article 22 of the Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on Land, The Hague, 18 October 1907 (hereinafter “the Hague Regulations”), which was revolutionary for its time, stated that "the right of belligerents to adopt means of injuring the enemy is not unlimited".

24.	Among other provisions, a specific regulation was established prohibiting the use of weapons that cause unnecessary suffering.  Article 23 states:
“Art. 23. In addition to the prohibitions provided by special Conventions, it is especially forbidden
(a) …
(b) …
(c) …
(d) …
(e) To employ arms, projectiles, or material calculated to cause unnecessary suffering;
(f) …”
(Emphases added – Y.A.)

25.	The second level establishes the prohibition against inhuman treatment for those not, at that time, actively engaged in fighting; the center of this facet is the prohibition against the taking of life.

26.	This obligation is established in Article 3, which is common to all four Geneva Conventions from 1949.  This applies to all armed conflicts, not only to occupied territories.  Among other provisions, sub-clause 1 states:
Persons taking no active part in hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded on race, color, religion or faith, sex, birth or wealth, or any other similar criteria.
To this end the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons:
(A) violence to life and person…
	(Emphases mine – Y.A.)

27.	The above-mentioned Article 3, which, as noted, is common to all four Geneva Conventions, is today considered international customary law binding all nations of the world; as such, it may be enforced by this Court.  In addition, the State of Israel signed and ratified the Geneva Conventions in 1951; accordingly, it is also legally bound to observe the conventions as a contracting party.

28.	The third level of the rules of war comprises the rules for the control of occupied territory, which grant the occupied population special protection in addition to the rights and protections accruing from the general rules of law and to the rights and protections enjoyed by all citizens, whether or not living in an occupied territory.

29.	These protections and rights are established both in the Hague Regulations and in many clauses scattered throughout the Fourth Geneva Convention regarding the Protection of Civilian Population, as well as in the two protocols to the conventions, signed in 1977.

30.	Regulation 30 of the Hague Regulations relates to the protection of the residents of an occupied territory, stating as follows:
“family honour and rights, the lives of persons and private property… must be protected”
	(Emphases mine – Y.A.)

31.	No-one would deny that the general and special rules of law, as reflected in the Hague Regulations, now constitute international customary law binding all nations of the world, and enforceable in this Court (see, for example, the comments by then Justice Barak in HCJ 393/82, Jamayat Iskan Almu’alamoun v Commander of IDF Forces, Piskei Din 37(5) 785, in para. 11 of the ruling).

32.	However, the principal protection is afforded to the citizens of an occupied territory in the Fourth Geneva Convention.  These citizens are “protected persons” as defined in Article 4 of the Convention.  The disagreements between the international community and Israel regarding the applicability of the definition in Article 4 to the Palestinian population in the Occupied Territories has already been resolved in a long series of petitions to this Court, in which the state has declared its commitment to observe the humanitarian provisions of the Convention as if they applied to the territory.

33.	In order to complete the picture, we should note that additional protections on civilian lives are established in the two protocols to the Geneva Convention signed in 1977; these expanded the protection afforded to the civilian population to include disputes other than those between states.  The State of Israel has not signed these protocols, but some of their provisions constitute a part of international customary law, and as such bind Israel.

B.	Prohibition on the Use of Weapons Causing “Unnecessary Suffering” and “Indiscriminate” Weapons – Customary Law

34.	The Appellants shall argue that the use of Flechette shells by the IDF is incompatible with the principles of international customary law as noted above, which require the military echelon to consider, alongside military needs, the need to minimize unreasonable danger of injury to the local population.

35.	Article 35(2) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I) (hereinafter “the First Protocol”) establishes as follows:
Article 35.--Basic rules 
1. In any armed conflict, the right of the Parties to the conflict to choose methods or means of warfare is not unlimited. 
2. It is prohibited to employ weapons, projectiles and material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering. 
3. It is prohibited to employ methods or means of warfare which are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment. 
	(Emphases mine – Y.A.)

	Article 51 establishes:
Article 51.--Protection of the civilian population 
1. The civilian population and individual civilians shall enjoy general protection against dangers arising from military operations. To give effect to this protection, the following rules, which are additional to other applicable rules of international law, shall be observed in circumstances. 
2. The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited. 
3. Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a direct part in hostilities. 
4. Indiscriminate attacks are prohibited. Indiscriminate attacks are: 
(a) Those which are not directed at a specific military objective; 
(b) Those which employ a method or means of combat which cannot be directed at a specific military objective; or 
(c) Those which employ a method or means of combat the effects of which cannot be limited as required by this Protocol; and consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction. 
5. Among others, the following types of attacks are to be considered as indiscriminate: 
(…)
(b) An attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated. 
(…) 
	(Emphases mine  - Y.A.)

36.	Although the State of Israel is not committed to the provisions of the First Protocol, these articles are considered customary and binding in international law.  Proof of this may be found in the “Advisory Opinion” of the International Court of Justice dated July 8, 1996 on the subject of the “Legality of the Threat or Use of Nuclear Weapons.”

37.	In the course of the above-mentioned opinion, the court was asked, inter alia, to address the subject of an indiscriminate weapon that causes unnecessary suffering.  Among other points, the court ruled as follows:
“75. A large number of customary rules have been developed by the practice of States and are an integral part of the international law relevant to the question posed. 
(…)
78. The cardinal principles contained in the texts constituting the fabric of humanitarian law are the following. The first is aimed at the protection of the civilian population and civilian objects and establishes the distinction between combatants and non-combatants; States must never make civilians the object of attack and must consequently never use weapons that are incapable of distinguishing between civilian and military targets. According to the second principle, it is prohibited to cause unnecessary suffering to combatants: it is accordingly prohibited to use weapons causing them such harm or uselessly aggravating their suffering. In application of that second principle, States do not have unlimited freedom of choice of means in the weapons they use.
(…)
In conformity with the aforementioned principles, humanitarian law, at a very early stage, prohibited certain types of weapons either because of their indiscriminate effect on combatants and civilians or because of the unnecessary suffering caused to combatants, that is to say, a harm greater than that unavoidable to achieve legitimate military objectives. If an envisaged use of weapons would not meet the requirements of humanitarian law, a threat to engage in such use would also be contrary to that law.
(…)
84. Nor is there any need for the Court elaborate on the question of the applicability of Additional Protocol I of 1977 to nuclear weapons. It need only observe that while, at the Diplomatic Conference of 1974-1977, there was no substantive debate on the nuclear issue and no specific solution concerning this question was put forward, Additional Protocol I in no way replaced the general customary rules applicable to all means and methods of combat including nuclear weapons. In particular, the Court recalls that all States are bound by those rules in Additional Protocol I which, when adopted, were merely the expression of the pre-existing customary law, such as the Martens Clause, reaffirmed in the first article of Additional Protocol I. The fact that certain types of weapons were not specifically dealt with by the 1974-1977 Conference does not permit the drawing of any legal conclusions relating to the substantive issues which the use of such weapons would raise.”…
	(Emphases added – Y.A.)

	The data were taken from the Internet site of the International Court of Justice (www.icj-cij.org).

	A copy of the Advisory Opinion is attached to this opinion as an integral part thereof and labeled H.
							Appendix H

38.	 The extensive range of impact of the Flechette shell constitutes an indiscriminate attack, and use of the weapon is accordingly prohibited.  The thousands of metal arrows scattering over a funnel-shaped area of some 300 m in length and 94 m width cause “unnecessary suffering” due to the tremendous number of arrows that hit the victim’s body.  The autopsy reports for the three youths hit by this shell speak for themselves.

39.	The prohibitions included in the First Protocol reflect the rules of international customary law, and hence form part of Israeli law, even in the absence of formal “adoption” in Israeli legislation.

40.	The Appellants shall argue that the use of Flechette shells does not meet the required balance in terms of the purpose for which this weapon is used, is incompatible with the scope of the danger present to the innocent civilian and the level of chance that this will occur.

41.	In this situation, and in the absence of any reasonable justification for using this weapon in the heart of a civilian population living in one of the most densely-populated parts of the world, the Respondents should instruct the commanders of the Southern Command to refrain from using Flechette shells, just as the Central Command, as noted above, refrains from such use.

The Legality of the Decision and Constitutional Rights
42.	The right to personal integrity, health and life are fundamental rights that are today enshrined in the Basic Law: Human Dignity and Liberty and are granted to all humans as such.

43.	The Appellants shall argue that the Respondents’ policy is incompatible with the state’s obligation to protect life and person.  This obligation is enshrined both in Article 2 and Article 4 of the Basic Law, reflecting the active obligation on the state to protect and promote the rights enshrined in the Law with regard to any person a such.  The Respondents’ policy deviates from the conditions of the restrictive paragraph, and particularly the demand for proportionality included therein.

44.	The Appellants shall argue that the use of Flechette shells in the heart of a densely-populated civilian area does not constitute a “fit purpose,” particularly given the great risk to the lives of civilians not involved in combat.

45.	The Appellants shall further argue that even if it is determined that this case involves a fit purpose as defined in the restrictive clause, the use of a weapon causing unnecessary suffering and which, by its very nature and its extensive field of injury, constitutes indiscriminate attacks does not meet the requirement of proportionality, and must therefore be prohibited.

46.	During the military operations in which the Flechette shells are used, and as may be seen from the details of injuries quoted above, the IDF injure and kill, even if not deliberately, numerous civilians who are not the original target of attack.  This injury to innocent civilians is clear proof of the excessive use of force – force that certainly is not consonant with the danger present, if any, at that time from the intended target of attack.  Thus such action constitutes an additional and independent grave violation of the right to life and person of these civilians.

Extremely Unreasonable Nature and Failure to give due Weight to Different Considerations  

47.	The Appellants shall argue that the use of the Flechette shell in the heart of a population center cannot meet the test of reasonability.  The fact that all the cases published this year include the death of citizens due to the dispersal of the metal arrows in the Flechette shells shows that this weapon was used in a densely-populated area in which the army had no possibility of distinguishing the civilian population from hostile forces.

48.	The actions of the Respondents, and the administrative process itself, are subject to the review of the judiciary, inter alia, through the test of reasonability.  The rationale underlying this test is that the authority grated to the executive is granted in trusteeship, and with the intention that this authority should be used in a considered and reasonable manner.  Accordingly, a failure to take a reasonable decision in a place where a reasonable authority would have done so, is a fault that may meet with criticism from this Court.

50.	For our case, the comments in HCJ 7015, 7019/02, Kifah Muhammed Ahmad Ajuri et al. v Commander of IDF Forces in the West Bank et al. (unpublished):
“The Supreme Court, sitting as a High Court of Justice, applies judicial review to the legality of the operation of discretion by the military commander.  The starting point guiding this Court is that the military commander and his agents are public servants performing a public service by law.”

51.	In HCJ 935/89, Uri Gannor v Attorney-General, Piskei Din 44 (2) 485 (hereinafter “the Gannor case”), the Court ruled:
“Reasonability is always a product of the relevant factors and the due weight to be given thereto in their internal relations.  The concept of reasonability assumes a pluralistic approach recognizing the presence of several proper considerations, and seeking to balance these through granting “proper” weight to the internal relations between these… The due weight of the relevant factors is determined in accordance with their power to advance the goals underlying the action (or decision) whose reasonability is under examination…  Proper weight is an evaluation of the extent to which the various factors advance the goals that the action (or decision) aim to secure.” (Ibid., p. 514).

52.	The question of reasonability shall always be examined against a double background: on the one hand, the legislative purpose underpinning the law granting authority; and, secondly, the special circumstances of the case brought before the Court (see: R. Har-Zahav, Israeli Administrative Law, Shenhav Publishers. 5757-1996, p. 475).

53.	It is unreasonable to fire shells into the heart of a civilian population when those injured sustain unnecessary injury, and when the person firing or shooting the shell cannot, even if he so wishes, aim the weapon in a reasonable and proper manner toward the enemy target.

54.	In the Gannor case, it was stated that “reasonability means weighing all the relevant considerations and giving due weight to these considerations.” In our case, even if it is argued that the Respondents weighed all the relevant considerations (and the Appellants argue that this is not the case, as detailed above), the various considerations were not given due weight.  As (then) Justice Shamgar stated in HC 156/75, Daka v Minister of Transport, Piskei Din 30(2) 94, 105:
“It is possible that circumstances might develop in which the ministerial authority did not consider any alien consideration, and solely pertinent considerations were considered − yet the relevant considerations were given such a distorted weight among themselves that the final conclusion becomes groundless and hence completely unreasonable.”

55.	The use of this weapon without reasonable and substantive justification, and without any real examination of the purpose of the goal compared to the level of danger to the civilian population and the great suffering caused by this weapon, is unreasonable and, accordingly, should be halted.

Accordingly, the Court is respectfully asked to grant an interim decree as requested at the head of this petition, to make this decree final in due time, and to oblige the Respondents to pay the costs of this petition and attorneys’ fees, including VAT.

Jerusalem, today 					.

											
Yossi Zur, Advocate					Yosef Arnon, Advocate
L.N. 29816						L.N. 8005
Representative of the Appellants			Representative of the Appellants


