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בצלם - מרכז המידע הישראלי לזכויות האדם בשטחים (ע.ר.)
بتسيلم - مركز المعلومات الإسرائيلي لحقوق الإنسان في الأراضي المحتلة

B’Tselem – The Israeli Information Center for Human Rights in the Occupied Territories



3 August 2006

Brig. Gen. Avichai Mandelblit 

Judge Advocate General

The Judge Advocate General's Office

Tel Aviv – Yafo 


           By registered mail and by Fax (03-5692094)
Dear Sir,

Re:  Request to open investigation into the killing of Lebanese civilians in Kafr Qana
I hereby request that you order an investigation into suspicions that the air force's attack on a residential building in the village of Qana on 30 July 2006, which caused the death of at least twenty-eight Lebanese civilians (hereafter – the attack), was carried out in flagrant violation of international humanitarian law and constitutes a war crime. 

My request is based on the following grounds:

1. On 1 August 2006, the Ha'aretz newspaper published an article (a copy of which is enclosed) containing the following findings( hereafter – the findings):

a. No Katyusha launches had been previously detected from the yard of the building that was bombed;

b. The IDF had no information that Hizbullah members were at the site;

c. The building was chosen as a target because Katyushas had been fired from an adjacent area, and the air force decided to attack a few houses within a certain radius from the site from where rockets had previously been launched, as had been done at other launching sites;

d. On the day of the attack, the IDF did not identify any rocket launchings from the village of Qana.

2. As you well know, the fundamental principle of international humanitarian law is the principle of distinction which requires that the sides involved in the hostilities distinguish between civilians and combatants and between civilian objects and military objects. The parties are allowed to attack only combatants and military objects.

3. The building in the village of Qana was normally used for civilian purposes, and the new data indicates that there was no information to suggest that it was also used for military purposes. If Katyushas had never been fired from the area of the building, and on the day of the attack no Katyusha launchers were identified in the village and the IDF had no information that Hizbullah members were present at the site, there was no indication that the building made an effective contribution to military action of the enemy and that its destruction would give the IDF any military advantage under the circumstances ruling at the time, and certainly not a definite advantage. Therefore, if the reported information is correct, the building was not a legitimate military object and it was forbidden to attack it. 
4. As part of the prohibition on indiscriminate attacks, international humanitarian law expressly prohibits attacks on civilian areas that do not distinguish between military objects and nearby civilian objects. Therefore, even if Katyushas had previously been fired not far from the building, the decision to attack civilian objects within a certain radius from the site of the launching is an absolute breach of humanitarian law.
5. In addition to the principle of distinction, humanitarian law requires the sides to the hostilities to meet the principle of proportionality, and to take all feasible precautions to prevent injury to civilians and civilian objects. Thus, even if the residential building was a legitimate object for attack, the persons responsible for planning and carrying out the attack were obligated to do whatever they could to ensure that the attack would not cause injury to civilians, and they should have canceled or delayed the attack if they had reason to believe that it would cause collateral damage to civilians and civilian objects that were excessive in relation to the concrete and direct military advantage anticipated from the attack.

6. The argument that the IDF is exempt from liability for the results of the attack because it warned the residents prior to the attack is outrageous. Prior to the attack, the Israeli and foreign media reported that many residents of southern Lebanon were unable to respond to the IDF's calls to leave the area, in part, because IDF bombings had destroyed the roads and bridges in southern Lebanon and damaged the roads taken by refugees on their way north. In these circumstances, the prior warning was ineffective and the planners of the attack had to expect that civilians were liable to be in the residential building at the time of the bombing. Turning a blind eye to this likelihood is inconsistent with the duty to take precautions.

7. Furthermore, turning a blind eye as noted is also inconsistent with the principle of proportionality, which requires the persons responsible for the attack to consider the anticipated injury to civilians and whether it would be excessive in relation to the anticipated military advantage.

8. If the attack on the residential building in the village of Qana was carried out in breach of the principles of distinction and proportionality, there is strong reason to believe that the attack was a war crime, and that all the persons who were involved in the attack bear personal criminal responsibility for their part in the attack.

9. The State of Israel must respect the principles of international humanitarian criminal law, investigate the suspicions that these principles have been breached, and if the suspicions are substantiated, prosecute those responsible. 

In light of the above, I request that you order immediately an investigation into the suspicions delineated above. 

Sincerely,

Eitan Diamond, Adv.

B'Tselem

Cc: Mr. Menchem Mazuz, Attorney General 
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