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6 December 2005

Mr. Menachem Mazuz 

Attorney General

Ministry of Justice

Salah A-Din Street

Jerusalem





               









Via Fax: 02-6274481

Dear Sir:

Re:  Your involvement in preventing reinstitatement of the policy of punitive house demolitions 

From October 2001 to the end of January 2005, Israel demolished 667 Palestinian houses in the Occupied Territories as a means of punishment, which left more than 4,200 persons homeless. Half of these houses were destroyed because of their close proximity to the house intended for demolition. The security forces did not limit the demolitions to the houses occupied by Palestinians who were involved in carrying out attacks that caused many casualties; rather, they destroyed the houses of persons suspected of all types of violent acts against Israelis, regardless of their consequences. These violent acts ranged from suicide attacks that killed many people to failed attempts to injure soldiers. In February 2005, the defense minister decided, following the conclusions of a committee appointed by the then-chief of staff, Lt. Gen. Moshe Ya'alon, that house demolitions are not an effective means of deterrence against terrorist attacks.

Following today's announcement that Defense Minister Shaul Mofaz requested that you approve the reinstatement of the policy of demolishing the homes of family members of suicide bombers, I urge you to prevent the renewal of this policy. 

Explicit prohibition set forth in the Fourth Geneva Convention

The Fourth Geneva Convention prohibits the occupying power from destroying the property of residents of occupied territory, "except where such destruction is rendered absolutely necessary by military operations" (Article 53). The International Committee of the Red Cross, which is in charge of interpreting the Convention, defined "military operations" as "the movement, maneuvers, and actions of any sort, carried out by the armed forces with a view to combat." The demolition of houses as punishment is not carried out in the context of hostilities. Therefore, the act cannot be deemed a “military operation” within the meaning of the term in the Geneva Convention. Certainly, it cannot be considered “absolutely necessary,” as the exception in Article 53 provides. The extensive destruction of property in occupied territory that does not fall within this exception is defined in the Fourth Geneva Convention as a war crime.

Israel's argument that the policy is legal pursuant to Article 119 of the Emergency Defense Regulations, which was enacted during the British Mandate, is unfounded. Article 119 is inconsistent with the Fourth Geneva Convention's prohibition on the destruction of private property. According to the ICRC's interpretation, where there is a conflict between the local law in occupied territory and the Convention's provisions, the Convention prevails.  

Collective Punishment
House demolitions as punishment also breach one of the most fundamental rules of justice: the prohibition on punishing one person for the acts of someone else (i.e., collective punishment). This prohibition is particularly stron when the victims are children. The Fourth Geneva Convention, in Article 33, prohibits collective punishment, without exception. 

The Hague Regulations of 1907 recognize a narrow exception to this prohibition. The exception applies when the occupants of the house intended for destruction knew or could have anticipated and prevented the perpetrator's act. State representatives have stated many times in the past that they do not consider knowledge or responsibility of the occupants of the house a pre-condition for demolishing the house.

Denial of the right to be heard

The house demolitions are administrative procedures, based solely on suspicion, which breach the right to due process. Furthermore, in implementing the policy during the current intifada, Israel has aggravated the breach by denying the fundamental right of the victims of the policy to state their case before the demolition took place, as part of a right to be heard. The denial resulted from the failure of the IDF to issue a demolition order and give sufficient warning time to the occupants. Most of the demolitions took place at night, and the occupants were only given a few minutes to remove their possessions. Denial of the right to be heard made judicial review of the policy impossible in most cases.

Grave material and emotional consequences of the policy 

Testimonies given to B’Tselem indicate that the harm suffered by families whose homes were demolished affects almost all aspects of life: the family unit is disrupted, as a result of the fact that some families are forced to split up and live separately; their standard of living declines sharply as a result of the family’s loss of property; and family members suffer a feeling of being uprooted and of instability, having lost one of the most significant anchors in their life. Research on the psychological effects indicates that house demolitions have a substantial post-traumatic effect, felt primarily by children.

For these reasons, I urge you to act urgently to prevent the reinstitution of the illegal policy of punitive house demolitions.

Sincerely,

[signed]
Jessica Montell

Executive Director
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